IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3408
(Summary Cal endar)

LEONARD DOWELL
Pl ai ntiff-Appellant,

ver sus

JOHN P. WHI TLEY, Warden
Loui siana State Penitentiary,
ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

(CA 89 545 A ML)
June 29, 1993

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Plaintiff-Appellant Leonard Dowell is before this court a

second tinme on matters arising fromincidents occurring while he

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



was a prisoner of the State of Louisiana. This appeal follows
remand of Dowell's first appeal of his civil rights action under
42 U S.C. 8§ 1983. He now challenges various rulings by the
district court on remand, including (1) concerns about the summary
judgnment in favor of the Defendants on the issue of their alleged
conspiracy to convict Dowell unjustly of a disciplinary violation
and deprive him of his preferred prison job; (2) the court's
failure to discuss the alleged wllful destruction of the tape
recording of the disciplinary proceedings; (3) the court's denial
of appoi ntnment of counsel, its handling of Dowell's habeas claim
(4) the failure of the disciplinary board to provide witten
reasons for inposition of his discipline; and (5) the Secretary's
all eged untinely issuance of Dowell's appeal decision. For the
reasons set forth below, we affirm some of the rulings of the
district court but vacate and remand others for further consistent
pr oceedi ngs.
I
FACTS AND PROCEEDI NGS

At all relevant tines, Dowell was a state prisoner serving a
term of inprisonnment at the Hunt Correctional Center in St.
Gabriel, Louisiana. He was released fromprison in about COctober
1992, having conpleted serving his sentence.! Dowell filed this
action in July 1989, styled an application for TRO and i njunctive

relief, nam ng as defendants Warden Whitl ey and then Secretary of

. See Dowell v. Lensing, No. 92-3951, Habeas Cor pus
Appeal sQdi sposi tion pendi ng.




the Departnent of Public Safety and Corrections, Bruce Lynn. The
magi strate judge ordered Dowell's pleading filed as a § 1983
action. |In Decenber 1989, Dowel|l filed an anended conpl ai nt addi ng
as defendants the followi ng prison officers and officials: Warden
Lensi ng, Warden Boker (properly, Boeker), Sgts. Cooper and Farrell,
Lt. Cruse, Captain Grard (properly, Grod), and GCeautrouex
(properly, Gautreaux).

The anended conpl aint alleged that (1) Dowell's conviction and
commtnent to prison are invalid (a habeas claim; (2) because of
his age Dowel|l is physically unable to do the field work required
of him (3) Dowell was denied due process at his disciplinary
hearing because he was <convicted of defiance; and (4) in
retaliation for Dowell's use of the Departnent of Corrections
Adm nistrative Renedy Procedure ("ARP') against "A" team
defendants G rod, Cooper, Farrell, Cruse, Boeker, and Gautreaux
conspired to charge Dowell wth, and convict him of, defiance
Dowel | al | eged t hat Warden Boeker and Sgt. Cooper did this in order
to discredit himand his contributions to the phone crew. Dowell
requested declaratory and injunctive relief, and conpensatory and
puni ti ve damages.

The magi strate judge held a Spears hearing on the origina
conplaint, following which he filed his report recomending
dismssal with prejudice as frivolous. The magistrate judge did
not advert to Dowell's claim of retaliation because it was not
alleged in Dowell's original conplaint. The magistrate judge did

not thereafter prepare a report to discuss the additional



allegations and the retaliation claim contained in the anended
conplaint. H's only disposition of the newclains was to wite on
the first page of the anended conplaint that they were "frivol ous
for the sane reasons as set out in the prior Magistrate's Report."
The district court dismssed Dowell's action on the basis of the
magi strate judge's report, adopting it as the court's opinion, and
Dowel I tinely appeal ed.

On appeal, we sustained the district court's holding that
Dowel I had not been deni ed due process at his disciplinary hearing
as there was evidence of his guilt, i.e., the report of Sgt
Cooper, the guard whom Dowel | allegedly defied. We declined to
rule, however, on Dowell's clains, raised newy upon appeal, that
(1) the board failed to specify the facts it relied on, and
(2) Dowell did not receive atinely decision fromSecretary Lynn on
Dowel | ' s appeal of the board' s decision.

In that first appeal we also affirmed the district court's
ruling that the field work Dowell was required to do did not
constitute cruel and unusual punishnent. W further concl uded that
the district court did not err by treating Dowell's claim of
illegal inprisonment as a petition for habeas relief, and
considering it as such separately.

We did find in Dowel |'s favor, however, that he had nade nore
than conclusional allegations in support of his <claim of
retaliation for using a prison adm nistrative renmedy. Accordingly,
we held that the district court erred by dismssing this claimas

frivolous wthout first conducting a Spears hearing on it. W



therefore remanded again "so that a Spears hearing may be held on
Dowel | 's claimof retaliation."

On second remand, Dowell was given leave to anend his
conpl aint by adding clains that (1) he was deni ed due process by a
conspiracy of the nenbers of the disciplinary board and ot hers not
to specify the reasons for the punishnment inposed by the board
(which the board in fact failed to do); (2) the board conspired not
to specify the factual basis for the finding of guilty of defiance;
and (3) Dowell did not receive an appeal return (notification of
the ruling) within 120 days, as allegedly required by the prison
rul es. The defendants filed answers to the conplaint as thus
anmended.

The defendants then filed notions for summary judgnent,
supported by nenoranda, an affidavit of Secretary Bruce Lynn, and
ot her docunents. Defendants also attached a copy of Louisiana's
Disciplinary Rules and Procedures for Adult Prisoners. Dowel |
filed two unsworn oppositions, and one under penalty of perjury.

In the opposition nmade under penalty of perjury, Dowell
repeated his allegations of conspiracy. He asserted that the
defendants retaliated against him because he had filed for an
adm nistrative renedy against "A'" team He also asserted that the
defendants willfully destroyed the tape of his disciplinary board
hearing in order to avoid federal court review of the unfair
proceedi ngs. Appellees claimthat the tape was destroyed because
Dowel|l failed to request that it be preserved.

The magistrate judge did not hold a Spears hearing as



suggested by this court. The magi strate judge did, however, file
two reports recomending that the defendants' summary judgnent
noti ons be granted. He concluded that there was no "evi dence that
t he defendants conspired i n any manner to either have the plaintiff
issued a fabricated disciplinary report or to have the plaintiff
transferred from one job assignnent to another." Dowel |l filed
sworn objections to the report. The district court, holding that
all of Dowell's clains |acked nerit, granted the defendants'
nmotions for summary judgnent and di sm ssed the action.
I
ANALYSI S

A. Sunmmary Judgnent

Rul e 56(c), Fed. R CGv. P., provides that the district court
shall render summary judgnent "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a

judgnent as a matter of |aw To avoid sunmmary judgnent, the
opposing party "by affidavits or as otherwise provided in this
rule, nmust set forth specific facts show ng that there is a genuine

issue for trial." Fed. R Cv. P. 56(e); see Celotex Corp. v.

Catrett, 477 U S. 317, 322-23, 106 S.Ct. 2548, 91 L.Ed.2d 265
(1986) .

Qur standard of review of a summary judgnent ruling is the
same as the district court's, and it nust be based on the evidence

whi ch was presented in the district court. Sinon v. United States,




711 F.2d 740, 743 (5th Gr. 1983). Dowel | 's objections to the
magi strate judge's first report, being nade under penalty of
perjury, constituted an affidavit. So did his simlarly nade
opposition to the summary judgnent notion.

B. Conspiracy to Destroy the Tape

In his objections to the report, Dowell averred that on
Novenber 9, 1988, Sgt. Cooper, Captain Grod, and two other prison
officials wllfully violated disciplinary procedure by all ow ng him
to be placed in lockdown on a baseless charge of "threat to
security."” He asserted that on Decenber 11, 1988, he sought
adm ni strative renedi es against the four, but that as a result of
their "clout" his request was not considered.

Later in Decenber 1988, says Dowell, he was questioned by
Cooper, Grod, Warden Boeker, and another official about his ARP

request. Boeker assertedly asked Dowell, in "anill-will manner,"
if he liked his job in the phone crew and told him that "all
troubl e makers have a job in the hot sun in the fields." Dowell

averred that out of vindictiveness and as a reprisal, Cooper,
Grod, and a Major Hebert issued and approved the May 10, 1989,
disciplinary report charging him with defiance. Dowel I al so
asserted collusion on the part of the board nenbers and Secretary
Lynn relative to his board hearing and his appeal. Dowell asserted
that, onits face, the disciplinary report failed validly to state
a charge of defiance. In his objections to defendants' notion,
Dowel | asserted further that to avoid court review the defendants

wllfully destroyed the tape of the disciplinary board proceedi ngs.



On sonewhat simlar facts, we have vacated a summary j udgnment

for defendants and remanded for further proceedi ngs. Robichaux v.

Boeker, No. 90-3507, slip op. at 2-3 (5th Cr., Nov. 6, 1990)
(unpubl i shed), copy attached. Accordingly, we now vacate the
district court's grant of summary judgnent to these defendants on
this point and remand the case for further proceedings.

We al so vacate the district court's judgnent insofar as it
denied relief on Dowell's related claim that the key defendants
W illfully destroyed the tape recording of the disciplinary board
pr oceedi ngs. The magistrate judge and district court failed to
di scuss this point in their opinions.

C. Fai l ure to Appoi nt Counsel

Dowel | contends that heis entitled torelief for the district
court's failure to appoint counsel to represent him He filed a
nmoti on for appointnment of counsel in March 1991, which notion the
magi strate judge denied. But Dowell did not appeal this ruling to
the district court. Therefore we lack jurisdictionto consider it.
See Colburn v. Bunge Towing, Inc., 883 F.2d 372, 379 (5th Cr.
1989) .

D. Unl awf ul | npri sonnent
Dowel | has asserted that he was entitled to relief for
unl awf ul i nprisonnent. He al so asserts that the district court

should not have separated his habeas clains from his other
allegations. As we held, on Dowell's prior appeal, that this was
proper, it is now the law of the case and thus not open to

ar gunent . See Lyons v. Fisher, 888 F.2d 1071, 1074 (5th Gr.




1989), cert. denied, 495 U. S. 948 (1990). Furthernore, we can take

judicial notice of the record in No. 92-3951, wherein it appears
that Dowel |l conpleted service of his sentence in or about Cctober

1992. See Dowell v. Lensing, No. 92-3951; p.1l; see also MacM Il an

Bl oedel Ltd. v. Flintkote Co., 760 F.2d 580, 587 (5th Cr. 1985).

Conpl eting his sentence rendered noot his clainms for injunctive

relief. See Hernandez v. Garrison, 916 F.2d 291, 293 (5th Cr

1990) .

E. Witten Reasons

Dowel | contends that he is entitled to relief on grounds that
the disciplinary board failed to give witten reasons for the
inposition of his sentence. The stated reason for the finding of
guilty was "The officer version is determned to be nore credible
than the inmate." The officer's version is set forth in the sane
report. This is adequate to conply with the requirenent in WIff

v. MDonnell, 418 U S. 539, 564, 94 S. C. 2963, 41 L.Ed.2d 935

(1974), that there be a statenent of "‘'reasons' for the
di sciplinary action."

F. Tinmely |Issuance of a Deci sion

Dowel | contends that he is entitled to relief on grounds that
Secretary Lynn did not issue his decision on Dowell's appeal from
the disciplinary board s ruling within 120 days, as required by the
1986 di sciplinary rule book for prisoners. The Secretary rendered
his decision on July 12, 1989, 61 days after the disciplinary
heari ng, but Dowel| apparently did not receive it until Cctober 17,
19809.



The rul e book provides that "[t]he Secretary will issue al
appeal decisions within 120 days of the date of the |ast hearing
for each case." The mandatory "shall" is not used; neither does
the rule book state that any consequence would result from the
Secretary's failure to conply. See id.

The record shows that the Secretary issued his decision
tinmely, if "issued" neans "rendered." Nei t her the record nor
Dowel | suggests who is responsi ble for delivery of the decision to
the inmate or, in this instance, who was responsi ble for the del ay
in delivering the Secretary's decision to Dowel|.

The nmagistrate judge concluded: "The absence of both
substantive predicates to govern official decisionmking and
explicitly mandatory |anguage requiring a particular outcone
conpel s the conclusion that the disciplinary rules do not create a
protected |liberty interest based on an untinely appeal decision."”
This ruling, which the district court adopted, is correct. See

Kent ucky Departnment of Corrections v. Thonpson, 490 U. S. 454, 459-

63, 109 S.C. 1904, 104 L.Ed.2d 506 (1989).
11
CONCLUSI ON

We find no reversible error on the part of the district court
in this case on any claim by Dowell except on the one contesting
the court's grant of summary judgnent in favor of the defendants on
Dowell's claimof invalidity of the disciplinary charge of defiance
and the related claimof willful destruction of the tape recording.

We therefore affirmthe judgnent of the district court in all other

10



respects, but vacate that portion of the summary judgnent and
remand for reconsideration of the issues therein inplicated.

AFFI RMED in part, and VACATED and REMANDED in part.
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