IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3363
(Summary Cal endar)

MELVI N CROCHET,
Peti ti oner- Appel | ant,

ver sus

BRUCE LYNN, Secretary,

Dept. of Corrections, and
RI CHARD P. | EYOUB, Attorney
Ceneral, State of Louisiana

Respondent s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(CA-91-4554-E)

(February 4, 1993)
Before KING DAVIS and WENER, G rcuit Judges.

PER CURI AM *

Petitioner-Appellant Mlvin Crochet, a Louisiana prisoner,

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



appeal s the di sm ssal sQon grounds of abuse of the witsQof his
second federal petition for habeas corpus relief. Concluding that
the district court comnmtted no reversible error in dismssing
Crochet's petition, we affirm
I
FACTS AND PROCEEDI NGS

Crochet was convicted in state court of aggravated rape, and
was sentenced to 50 years' inprisonnment. After exhausting state
remedi es, Crochet filed a petition for habeas corpus relief in the
federal district court in 1984, contending that his sentence of 50
years was illegal. He argued that attenpted aggravated rape was
not truly a | esser included of fense of aggravated rape, so that he
shoul d have been sentenced to no nore than 20 years, the maxi num
penalty for the true | esser included offense of forcible rape. The
district court denied relief onthe nerits, and Crochet appealed to
this court. W affirmed the judgnent of the district court,
hol di ng that Crochet's petition raised an issue of state | aw that
did not present a federal question.

In his current petition, Crochet argues that his sentence was
i nposed w thout due process because the sentencing court was
unaware that it had discretion to sentence himto a prison term of

less than 50 years, citing Hcks v. lahoma, 447 U S. 343,

100 S.&. 2227, 65 L.Ed.2d 175 (1980). This exact challenge to
Crochet's sentence has not previously been presented to the
Loui si ana courts; however, inits answer the state failed to pl ead

Crochet's failure to exhaust state renedies so the state is deened



to have wai ved that defense. See McCGee v. Estelle, 722 F.2d 1206,

1213-14 (5th Gr. 1984) (en banc).

The district court, noting that Crochet had filed a previous
habeas petition which did not include this claim served himwth
a Rule 9 form requiring that he show why his petition should not
be di sm ssed for abuse of the wit. Crochet responded that, at the
time he filed his first federal petition, the Louisiana courts held
that a person convicted of aggravated rape under La. Rev. Stat.
14: 42, before it was anended to del ete the nandatory death penalty,
had to be sentenced to the maxi num sentence allowed for a |esser
i ncluded offense. He stated that the first indication he had that
the sentencing judge had discretion to sentence him within the
range of 0-50 years instead of to a mandatory 50 years' sentence
was when he read our opinion on appeal of his first federal habeas
petition. He also stated that he was not assisted by counsel when
he filed his first petition, and that he was personal ly incapable
of recogni zing the | egal theory that forns the basis of his current
claim He further clainmed that the "pagi ng" systemof research at
Angol a hanpered his ability to research his claim

The district court found that Crochet's petition raised a new
i ssue not presented in his first petition, but that he had not
shown either that he had cause for failing to raise this issue
before or that he would suffer prejudice if the court failed to
reviewhis newly asserted claim Neverthel ess, the court proceeded
to consider the nerits of his claim and found the new issue

meritless. The court then denied his petition but granted a



certificate of probable cause, and Crochet tinely appeal ed.
|1
ANALYSI S

Crochet argues that his petition should not have been
di sm ssed under Rule 9(b) because there had been no show ng that
his failure to raise this claim in his prior petition was
intentional or negligent. As we have noted, he avers that,
al t hough he was aware of the facts underlying his claim he was not
represented by counsel when he filed the previous petition and that
on his own he could not understand the | egal significance of those
facts. He also argues that prejudice is established by the fact
that he would have received a | esser sentence had the sentencing
court known that it had the discretion to i npose a |l esser sentence.

Districts courts may di sm ss successi ve habeas petitions that
assert new and different grounds if the failure of the petitioner
to assert those grounds constitutes an abuse of the wit. Rul e
9(b). A petitioner's successive habeas petition nust be di sm ssed
as an abuse of the wit unless the petitioner denonstrates both
cause for not raising the issue in his prior federal habeas
petition and prejudice that would result if the court should fai

to consi der the new i ssue. McCl eskey v. Zant, u. S , 111

S.Ct. 1454, 1470-71, 113 L. Ed. 2d 517 (1991); Saahir v. Collins, 956

F.2d 115, 118 (5th Cr. 1992).
The cause prong of the two-pronged "cause and prejudi ce" test
requires the petitioner to showthat sone objective factor external

to the defense inpeded his efforts to raise the claim (Qbjective



factors that constitute cause include governnental interference or
t he reasonabl e unavailability of the factual or |egal basis of the
claim Md eskey, 111 S.C. at 1470. "The requirenent of cause in
the abuse of the wit context is based on the principle that
petitioner nust conduct a reasonable and diligent investigation
ainmed at including all relevant clains and grounds for relief in
the first federal habeas petition." 1d. at 1472.

Crochet's excuses for not having raised the newissue in his
prior petition do not establish cause. He admts that he was aware
of the judge's coments at sentencing, but argues that he did not
know their legal significance. The fact that he was not
represented by counsel is not an excuse for his ignorance of the
|aw. Saahir, 956 F.2d at 118. Crochet alleges that the nethod of
| egal research at Angol a made research difficult, but that does not
constitute an objective external factor preventing his raising the
claim in his first habeas petition. The thoroughness of the
pl eadings he filed in his state proceedings and in his prior
f ederal habeas proceedi ng show that his research capabilities were
nmore than adequate. He may not have intentionally or negligently
omtted the subject claim but neither intentional nor negligent
om ssion is an el enent essential to a hol ding of abuse of the wit.
Crochet could have determ ned the appropriate |legal theory if he
had diligently researched his case before filing his first wit
petition. See Saahir, 956 F.2d at 119. W agree with the district
court's finding that Crochet has failed to neet the cause prong of

the test.



The "cause and prejudice test" is a conjunctive one, i.e., the
filer of a successive habeas petition nust denonstrate both cause
and prejudice. As Crochet has not established cause, he cannot
prevail. Therefore, we need not consider the second, or prejudice,
prong of the test.

Even t hough Crochet failed to show cause for not having raised
this issue in his prior petition, the district court could stil
consider his petition to prevent a "fundanental m scarriage of
justice." Mcd eskey, 111 S. Ct. at 1470-71. This alternative
standard addresses the |ikelihood that a constitutional violation
caused the conviction of an actually or factually innocent person.
Saahir, 956 F.2d at 119.

Crochet does not allege that he is innocent of the crine.
Nei t her does he argue that he is "innocent" of a sentence of 50
years, 1i.e., that but for the judge's m sunderstanding, no
reasonabl e judge woul d have sentenced himto 50 years. He argues
only that the sentencing court did not consider the option of
sentencing himto less than 50 years because the court believed
that a 50-year sentence was mandatory. Thus his claimis related
to the ength of his prison sentence, not to his actual guilt or to
the legality of being sentenced for his crime of conviction. In
t he context of sentencing, as distinguished fromguilt or innocence
of the crinme, the Suprenme Court has defined what is neant by
"actual innocence" of the death penalty. But we find it difficult
if not inpossible to discern how this concept could apply in the

context of a sentence for a termof years, particularly one that



falls within the statutory nmaxi mnum period of incarceration. A
petitioner claimng actual innocence of the death penalty nust show
that "but for constitutional error, no reasonable juror would find

himeligible for the death penalty."” Sawer v. Witley, u. S.

_, 112 s .. 2514, 2523, 120 L.Ed.2d 269 (1992). Crochet has
not shown that failure of the sentencing court to consider this
issue would result in a fundanental mscarriage of justice.
Specifically, he has not denonstrated that if the sentencing court
had been aware of its discretion to i npose a sentence shorter than
50 years it would have done so. W conclude, therefore, that the
U S District Court did not abuse its discretion in dismssing
Crochet's petition for abuse of the wit.

Even though the district court could have based its di sm ssal
on abuse of the wit alone, it chose to address the nerits of
Crochet's claimas well. Wen it did so, the court found that,
according to Louisiana |law, the sentencing judge was not vested
wth discretion to sentence Crochet to |l ess than 50 years. Fifty
years was the nost severe penalty for the proper |esser included
crinme of attenpted aggravated rape, and Louisiana |aw required
sentencing at the maxi numfor one found guilty of a | esser included
of f ense. This ruling is correct. The state court did not, as
Crochet insists, have the discretion to sentence himw thin a range
of O to 50 years; it was required to sentence himto the npst

serious penalty - 50 years. See State v. Smth, 340 So. 2d 247, 249

(La. 1976).



For the foregoing reasons, the district court's dism ssal of
Crochet's petition for a wit of habeas corpus is

DI SM SSED.



