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PER CURI AM !
Glda Geen (Geen) appeals her conviction on drug
trafficking and a rel ated weapons offense. W affirm
| .

Green was convicted by a jury of possessing cocaine with
intent to distribute, in violation of 18 U S.C. §8 924(c)(1) and of
using a firearm in relation to a drug trafficking crinme, in

violation of 21 U S.C. § 841(a)(1).

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



On the norning of July 14, 1990, federal agents executed a
warrant to search Green's apartnent at 3377 Desire Parkway in New
O | eans. During the search, the agents discovered two sem -
automatic pistols, thirteen ounces of cocai ne i ndi vidual |l y packaged
in plastic baggies, approximately $15,500 in cash, needles,
syringes, mrrors, a razor blade, an electronic scale, bottle caps
cont ai ni ng cocai ne resi due, a propane burner, and a tel ephone bil
for Glda G een.

Federal agents noted that the bathroom wi ndow curtains were
blowing out, and a pair of shower shoes and approximately one
quarter ounce of cocaine were found beneath the open w ndow.
Bernadette Giffin (Giffin), a special agent for the Bureau of
Al cohol, Tobacco, and Firearns (BATF), observed a man and wonan
crouched beneath the open bathroom w ndow outside the G een
apartnent shortly after the other federal agents made their initial
entry into the apartnent. Giffin chased the man and woman into
anot her part of the Desire housing project, identifying herself as
a police officer and ordering themto stop. Wen Giffin realized
she was headed into an area of the Desire project where there were
no other agents, she gave up the chase and returned to Geen's
apartnent.

Donnie Mnms, a Government wtness, testified that he had
personal |y bought cocaine at Geen's apartnent on at |east two
occasi ons, and that he had prepared crack cocai ne in the kitchen of
the apartnent. He testified that G een was in the apartnent during

his visits and aware of the activity.



Jacob Johnson, the security supervisor for the Housing
Authority of New Oleans (HANO, testified that Geen was
desi gnat ed as the head of the household at the address searched and
that HANO records indicated that she remmined at that address
t hrough the date of the search.

Green's infant daughter, Kiera Geen, was found in one of the
bedroons of Green's apartnent at the tine of the search. Before
the end of the search, Neoma Lewis, Geen's nother and Kiera
Green's grandnot her, appeared at the scene to retrieve her infant
gr anddaught er. Neoma Lewis testified that she received an
anonynous call on the norning of the search asking her to go to the
apartnent and pick up her granddaughter.

A nunber of Green's neighbors confirnmed G een's occupancy of
the apartnent around the tinme of the search. Mar gar et Hogan
testified that she saw G een | eavi ng the apartnent at approxi mately
9:00 in the norning the day before the search. Bri dget Jordan
testified that she saw G een at the apartnent three or four tines
per week before the date of the search, and that she saw G een
enter the apartnment at around noon on the day before the search
carrying a bag of fried chicken. Crystal Jordan testified that
G een had not noved out of her apartnent, that she "kept seei ng her
[ Geen] enter into her apartnent a lot," and that she observed
Green enter the apartnent at approxinmately 9:00 the night before
the search. Both Crystal and Bridget Jordan testified that G een
did not return to the apartnent follow ng the search.

Green was arrested shortly after mdnight in early January



1991 in a Desire project apartnent approxinmately two bl ocks from
the apartnent the agents searched. At the tinme of the arrest, she
deni ed being Gl da G een and gave the fal se nane Connie Lewi s. She
|ater admtted to being Glda Geen and stated that she had
intended to turn herself in within the next couple of days.

Enpl oyees of WDSU- TV, New Ol eans, video-taped the search of
Green's apartnent. The video portion of the tape was shown to the
jury, but the audio portion was not played.

During the rebuttal argunent, the Governnent attorney nade
statenents which are chall enged on appeal and discussed in nore
detail bel ow

Green raises three issues on appeal: 1) the evidence is
insufficient to support the verdict; 2) the district court erred in
admtting the videotape of the search of the apartnent; and 3) the
i nproper argunment of governnent counsel rendered her trial
fundanentally unfair. W consider each argunent bel ow.

A

Green argues first that the evidence is insufficient to
support her conviction. On a challenge of insufficient evidence,
this court reviews the evidence presented at trial in the light
nost favorable to the verdict. United States v. N xon, 816 F.2d
1022, 1029 (5th Gr. 1987), cert. denied, 484 U S 1026 (1988).

The Governnent presented sufficient evidence of guilt. The
testi nony of Donnie M ns, Green's nei ghbors, and Jacob Johnson (the
HANO security officer) is persuasive evidence of Geen's control

over the apartnent. Physical evidence such as tel ephone bills and



housing authority records strongly corroborate this fact. The
presence of thirteen ounces of cocai ne packaged for distribution;
over $15,000 i n cash; G een's infant daughter, Kiera G een supports
the jury's apparent conclusion that G een was engaged in selling
cocai ne and possessed weapons to facilitate this activity. United
States v. Ruiz, 860 F.2d 615, 617 (5th G r. 1988). The jury's
verdi ct was adequately supported.

B

Green argues next that the prejudice created by the videotape
outwei ghed its probative val ue. She clains that any probative
value was cunulative of evidence already before the jury.
"Al t hough rel evant, evidence may be excluded if its probative val ue
is substantially outwei ghed by the danger of unfair prejudice

N Fed. R Evid. 40S. Unfair prejudice neans an undue
tendency to suggest decision on an inproper basis, comonly an
enotional one. 1d. advisory commttee's note. The adm ssion or
rejection of itenms such as video tapes and photographs is within
the discretion of the trial court and should not be upset unless
there is an abuse of discretion. United States v. Authenent, 607
F.2d 1129, 1131 (5th Gr. 1979).

Green points to several of the scenes presented on the tape
that were prejudicial. These include: the show ng of three bl ack
mal es in a drugged condition (wth one experiencing an overdose),
the "zoom' shot showi ng needle track-marks on the arns of one of
the bl ack nales, and a scene with the infant, Kiera Geen, crying.

In addition, she clains that the tape sensationalized the raid.



But the tape al so presented probative evidence hel pful to the
jury in deciding the case. For exanple, it showed: 1)
approxi mately 350 grans of cocaine in small individual packages
probative of Geen's intent to distribute; 2) $15,000 in small
bills, which was not available to the Governnent at the tine of
trial; 3) consuner products used by wonen, indicating the presence
of Geen at the apartnent; and 4) circunstantial evidence that
Green junped from the bathroom w ndow and escaped during the
search. The Governnent argues that the tape of the three bl ack
mal es in a drugged state shows that Green's apartnent was used as
alocation for the distribution and use of narcotics. W conclude
that the district court did not abuse its discretion in deciding
that the tape's probative value outweighed its prejudice. The
vi deo tape allowed the Governnent to show evidence in its precise
condition at the time of the search. Authenent, 607 F.2d at 1131.

C.

Green argues finally that the Governnent by making i nproper
argunent engaged in prosecutorial msconduct, resulting in an
unfair trial. Qur task is to determne whether the argunent
affected Green's substantial rights. United States v. Sinpson, 901
F.2d 1223, 1227 (5th Gr. 1990). To do this we examne (1) the
magni tude of the statenent's prejudice, (2) the effect of any
cautionary instructions given, and (3) the strength of the evidence
of the defendant's quilt. Sinpson, 901 F.2d at 1227. Thi s
analysis is equivalent to review for harm ess error. Sinpson, 901

F.2d at 1223.



The first statenment Geen challenges is as foll ows:

But she was there, |adies and gentlenen. And he said we

can't put her there. W're not trying to put her

anywhere. We're trying to bring out the truth, bring out

the facts and bring out what happened. That's ny only

job. M job is not to convict, convict, convict under

any circunstances and | resent any insinuation to that

ef fect. Qur job is to bring out the truth, what

happened, the good, the bad and the ugly.?

R 7, 104-105. Geen argues that this statenent presunes the whol e
Gover nnment apparatus pre-determ ned her guilt.

We di sagree. These statenents, taken in context, did not
unfairly prejudice G een. Mor eover, the governnent sought to
refute Green' s insinuation that the governnent wanted to convict at
all cost. When defense counsel "invites" a response from the
Governnent and the Governnent "rights the scale” in its response,
such coments do not warrant reversing a conviction. United States
v. Young, 470 U.S. 1, 12-13, 84 L.Ed.2d 1, 105 S.Ct. 1038 (1985).
Green's argunent is therefore neritless.

The second statenent Geen challenges is as foll ows:

2 Geen also challenges another statenent on grounds that
it constitutes inpermssible vouching. In that statenent the
gover nnent counsel stated:

And on four different occasions the day before the
police executed this search warrant nei ghbors saw her
there. They saw her there in the norning, out with the
baby, they saw her at lunch comng in with Church's
fried chicken and you're going to see the evidence of
that in the picture and they saw her again sitting in
the car at five o' clock and then see her going in the
apartnent at nine o' clock. But she is not there?

These people are lying? Wiy would they Iie? Wat
reason woul d they have to |lie about that?

We find nothing inproper about this argunent.



And | al so was pretty cal muntil he started tal ki ng about

those girls, those neighbors. Those are people who have

to go back and live in that Project tonight. They're to

live wth the fact that they testified here today agai nst

soneone who is dealing dope in the Project. But they

m ght be lying to you? 1'd like to tell you about the

talk I had with those girls about their fears.

R 7, 105.

The Governnent concedes that this statenent should not have
been made because it refers to conversation outside of the trial
bet ween the Governnent and the wi tnesses. However, the Governnent
argues that the statenent is not prejudicial enough to affect the
fairness of the trial, because it was stated only once, was not
coment ed upon, was not highlighted, and was not repeated.

Green argues that this statenent led the jury to believe that
the Governnent possessed extrinsic evidence which convinced the
prosecutor of Green's guilt. See United States v. Ellis, 547 F. 2d
863, 869 (5th Cr. 1977). Geen also asserts that this statenent
constitutes inproper vouching because of the insinuation that
threats nmade to Governnent wtnesses increased the wtness
credibility and prejudiced the jury agai nst G een.

We agree with the governnent's argunent. Wile the statenent
may have bol stered the credibility of the witnesses to a mnim
degree, this isolated reference to the risks the w tnesses were
exposed to in the Desire project did not significantly prejudice
G een.

In addition, at the end of the trial, the court specifically

adnoni shed the jury to consider that:

The argunents by the |awers are not evidence in this
case. The function of the awers is to point out things

8



they think are significant or helpful to their side of
the case, and thus, to call your attention to certain
i nferences or contentions that m ght otherw se escape
your noti ce. In the end, it is your recollection and
your interpretation of the evidence that governs your
verdi ct. You should nake your own determ nati on of what
happened, based on the evidence that you heard. You may
consi der the argunents of the attorneys, but they are not
evi dence.

ld. at 116-17. Any prejudice cultivated by the Governnent's

comment was neutralized by the district court's cautionary

i nstructions. See United States v. Anchondo- Sandoval, 910 F.2d

1234, 1237-38 (5th Gr. 1990). Finally, the governnent's case was

strong enough to mnimze any prejudice caused by the statenent.
The judgnent of the district court is affirned.

AFFI RVED.



