UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-3322

ROSEMARY POSEY BOYETT, ET AL.,
Plaintiffs,
VERSUS
LYKES BRCS. STEAMSHI P, ET AL.,
Def endant s.
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KEENE CORPORATI ON, ET AL.,
Respondent s- Appel | ant s,
VERSUS
ROSEMARY POSEY BOYETT, ET AL.,

Movant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(MC 91 4377 E)

(June 10, 1993)

Before POLITZ, Chief Judge, and DUHE, Circuit Judge, and MAHON
District Judge.?

DUHE, Circuit Judge: 2

! Senior District Judge of the Northern District of Texas,
sitting by designation.

2 Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



This appeal arises from a m scell aneous proceeding in which
Keene Corporation and its attorneys, Wilter Witkins and John
Cosm ch, were sanctioned pursuant the court's inherent powers and
28 U S.C § 1927. When the district court determ ned that the
Judicial Panel for Miultidistrict Litigation ("MDL Panel ") had not

formal |y remanded t he underl yi ng case, Boyett v. Keene Corporation,

Cvil Action No. 90-2965, it declared a mstrial. After the
mstrial, the district court conducted this mscellaneous
proceeding in which it held that Keene and its attorneys had
engaged in a course of conduct which resulted i n needl ess del ay of
the proceedings thereby increasing the cost of litigation to the
parties and had acted in bad faith and unnecessarily del ayed the

litigation. W affirm

Backgr ound

This proceeding arose out of the aborted jury trial of an
asbestos death case by the heirs of a person who was alleged to
have died from Mesot hel i ona caused by exposure to asbestos. The
action also included cross-clainms for indemity by certain co-
def endant shi powners agai nst Keene Corporation. The trial began on
Decenber 2, 1991, but ended in a mstrial the next day when counsel
for Keene clained the court |acked jurisdiction and refused to
wai ve del ays.

The Boyett case was part of the consolidated asbestosis cases

known in the Eastern District of Louisiana as John Hannon V.

Wat erman St eanship Corp., et.al, Cvil Action 80-1175, Flight 31.




It was | ater consolidated with all federal asbestos cases under the
Rul es of Procedure on Miltidistrict Litigation in the Eastern
District of Pennsylvania before Judge Charles Winer. Af ter
several tel ephone settlenent conferences in early October, 1991,
attended by Judge Weiner, Magistrate Judge Wnne of the Eastern
District of Louisiana,® and the attorneys for the parties, Judge
Wei ner expressed his intention to remand the case back to Loui si ana
for trial before Magistrate Judge Wnne. Keene Corp. objected to
the remand of the shipowner's indemity claim but never indicated
any objection to the remand of the plaintiffs' death claim to
Loui siana for trial.

The parties, as in nunerous of the Hannon cases before, orally
consented to trial before Magistrate Judge Wnne, and she set the
trial for Decenmber 2, 1991. On Cctober 14 and Novenber 12, 1991,
Boyett's counsel wote to Judge Winer requesting himto sign a
remand order noting that the parties had consented to trial before
the Magistrate Judge and that a trial date had been set. On
Novenber 14, Keene's counsel also wote Judge Winer requesting
that the shipowner's claim not be remanded with Boyett's death
claim Keene's counsel never indicated in any way that Keene woul d
object to remand of the death claim Up to the day of trial

however, no remand order had been received by any of the parties.*

3 Magi strate Judge Wnne had been assigned the responsibility
of the Hannon cases in the Eastern District of the Louisiana since
1981. She had tried approxi mately 400-500 cases involving these
and ot her parties.

4 Consistent with his stated intent, Judge Winer entered a
suggestion of remand to the MDL Panel on Novenber 25, 1991. The
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Despite a Decenber 2 trial date, it was not until Novenber 15
that Keene sent to plaintiff's counsel the report of its expert,
Dr. Harry Denopoulis. Plaintiff's counsel immediately requested
that Dr. Denopoulis be made available for deposition. Dr .
Denopoul i s was not nade avail abl e for deposition until Novenber 26,
and this was only after the court ordered that his testinony be
excluded if he were not produced within 24 hours.

Approxi mately two weeks before trial, during the pretrial
conference, Keene infornmed Magistrate Judge Wnne that it was
"considering”" withdrawing its consent to have the Magi strate Judge

preside over the trial.®> This surprised the Magistrate Judge

formal remand order fromthe MDL Panel, however, had not been filed
wth the clerk in the Eastern District of Louisiana prior to the
begi nning of trial. Rule 14(f) provides for a 15 day waiting
period before remand orders are entered as foll ows:

(f) Conditional Remand Orders.

(i) When the Panel has been advised by the
transferee district judge, or otherw se has
reason to believe . . . that remand of the
action or actions is otherw se appropriate, an
order may be entered by the O erk of the Panel
remanding the action or actions to the

transferor district court. The Cerk of the
Panel shall serve this order on each party to
the litigation but, in order to afford all

parties the opportunity to oppose the renmand,
shall not send the order to the clerk of the
transferee district court for fifteen days
fromthe entry thereof.

(ii1) Any party opposing the remand shall file
a notice of opposition with the Cerk of the
Panel within the fifteen-day period . :

> Keene contends that Magistrate Judge Wnne harbored a
personal bias against them and that she intended to act on that
bi as.



because this was the first case in nine years over which Keene had
refused to all ow her to preside. Judge Wnne i mredi atel y cont act ed
Di strict Judge Livaudi as who agreed to presi de over the case on the
original Decenber 2 trial date.

In the signed pretrial order, Keene nmade no objection to the
remand of the case. G ven the procedural leeway that is the
hal | mark of the Hannon litigation, the absence of a witten order
confirmng a remand that had been given orally was not deened
significant enough by the court or either party to require nention
inthe pretrial order. On Decenber 2, witnesses were sworn, a jury
was i npanel ed, and the court proceeded with a full day of trial.
At the end of testinony that day, as the judge was |eaving the
bench, Keene's counsel advised the court's |awcl erk that a probl em
m ght exi st because a witten order of remand had not been entered
in the case.

The next norning, the trial judge asked whether any party
objected to jurisdiction. Wilter Watkins, co-counsel for Keene,
stated that he did. Watkins inforned the court that even if Judge
Wei ner were to sign an order of remand and fax it to the court for
filing, the Rules of Miltidistrict Litigation inposed a 15-day
waiting period to accommopdate the filing of objections. Watkins
al so stated that Keene woul d object to remand of the case and woul d
insist on the 15-day waiting period. The court declared a
mstrial .

That afternoon, the court held a hearing to determ ne whet her

sanctions should be inposed upon Keene and its counsel. Judge



Wei ner, who attended the hearing by tel ephone, advi sed that Keene's
counsel had never indicated that they would insist on a form
suggestion of remand or that they would object to the remand. The
court concluded that Keene and its counsel had acted in bad faith
and that sanctions were appropriate.

Di scussi on

The Court assessed sanctions against M. Cosmch and M.
Wat ki ns pursuant to 28 U S.C. § 1927, which provides that "[a]ny
attorney . . . who so multiplies the proceedings in any case
unreasonably and vexatiously may be required by the court to
satisfy personally the excess costs, expenses, and attorney's fees
reasonably incurred because of such conduct."”™ An award under 8§
1927 nmust be supported by "evidence of reckl essness, bad faith, or

i nproper notive." Hogque v. Royse Cty, 939 F.2d 1249, 1256 (5th

Cir. 1991). Awards under § 1927 are penal in nature and § 1927
requires strict construction so that the legitimte zeal of an
attorney in representing his client is not danpened. Monk .

Roadway Express, Inc., 599 F.2d 1378, 1382 (5th Cr. 1979), aff'd

Roadway Express, Inc. v. Piper, 447 U S. 752 (1980). Pursuant to

its inherent power, the district court inposed sanctions agai nst
Keene Corp. for acting in bad faith for the purpose of oppressively

delaying litigation. See Chanbers v. NASCO, Inc., --US --, 111

S.C. 2123, 2133 (1991). An award of sanctions under either 28
US C 8§ 1927 or the court's inherent power is reviewed for an

"abuse of discretion."” Chanmbers, 111 S. C. at 2138; Browni nhg V.

Kranmer, 931 F.2d 340, 344 (5th Cr. 1991).



Keene and its counsel argue on appeal that the inposition of
sanctions was a clear abuse of discretion. Keene attacks each
i ncident of conduct which the district court included in the
"course of conduct" leading to the inposition of sanctions. Wat
Keene and its counsel fail to recogni ze, however, is that while a
single incident alone mght not have provoked sanctions, all of
Appel l ants' actions, taken as a whole, denonstrated bad faith on
their part. This conduct resulted in a breach of the trust that
had allowed for the expeditious resolution of the Hannon
litigation. Additionally, while this Court in the sane situation
m ght not have inposed sanctions, our review is limted to
determ ning whether the trial court abused its discretion. Gven
the limted nature of our review, we find that the court did not
abuse its discretion.

Appel lants contend that their objection to the court's
jurisdiction was not unreasonable or in bad faith, and in fact was
neritorious.® In regard to the timng of their objection, they
argue that the undi sputed evidence shows that they did not know of
the jurisdictional defect wuntil the first day of trial.’
Sanctions, however, were not based on the raising of this issue,
but on the manner in which it was raised. Neither Keene nor any

ot her party may have been aware of the jurisdictional defect, but

6 W need not determ ne whether the district court in fact
had jurisdiction to decide the nerits of this case, and we | eave
that issue until it is directly chall enged.

" Apparently, this evidence consists of counsel's own
testinony and the fact that they never nentioned the jurisdictional
problemuntil the second day of trial

7



Keene did know that it would object to the remand if the district
court acted sooner than 15 days followng remand. It is the act of
choosing not to reveal a known objection until the second day of
trial that caused the nultiple proceedi ngs whet her the objection
itself was valid or not.

In addition to Keene's actions surroundi ng the jurisdictional
problemw th the case, several other incidents occurred which the
trial court included in the "course of conduct"” pronpting
sanctions. First, by way of background, in conducting the Hannon
consol i dated asbestos Ilitigation, Magistrate Judge Wnne had
afforded the attorneys considerable leeway in the rules and
followed informal procedures. These parties had been involved in
asbestos litigation for nine years and had worked under this
informal set of rules which were designed to reduce the costs of
litigation and facilitate the efficient resolution of clains.
Exanpl es of these include: not insisting on formal, signed pretrial
orders, extending discovery cutoffs to the last mnute, allow ng
counsel for Keene, who is located in Jackson, Mssissippi, to
attend many conferences by tel ephone, not requiring formal consent
to proceed before a magistrate judge and permtting orders to be

signed on the norning of trial.8

8 The fact that Judge Weiner did not enter the remand order
until 8 days before trial, although he was aware of the 15-day
waiting period, is consistent with the procedural |eeway foll owed
in these cases. Additionally, had Judge Winer known that Keene
was going to object to the remand, he would not have remanded the
matter the way he did. 1In his Decenber 3, 1991 conversation with
counsel, Judge Livaudi as, and Magi strate Judge Wnne, Judge Wi ner
asked M. Cosm ch for his explanation of what was said during the
Cctober 1, 1991 settlenment conference:
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During the pre-trial proceedings in the Boyett case, however,
Keene Corporation and its counsel decided they would no |onger
followthe informal procedure. For exanple, Keene and its counsel
were aware during the entire pre-trial history of this case that
the Magistrate Judge believed that all parties would consent to
trial before her, and she had even set the trial date. Very
shortly before trial, Keene's counsel notified the Magi strate Judge
that they were withdrawi ng their consent. Next, Keene and its
counsel represented to the Magi strate Judge repeatedly before tri al
that its expert wtness, Dr. Denopoulis, was unavailable for
deposition, first because he was in trial, then because he was
traveling. Five days before trial, the court ordered his testinony
excl uded unless he was produced for deposition by noon the next

day. He was i nmedi ately avail abl e for deposition while vacati oni ng

MR. COSM CH: What | understand, what he [ Wt ki ns]
just told you is what we did at the
| ast conversation. | still objected
to the remand and the indemity
claimwith this claim--

JUDGE WEI NER:  You certainly would have fool ed ne
that you were objecting to it. I
never, never would send it back if |
had under st ood you objected; | would
have asked you to file the papers
and | would have ruled on the thing
--and the only thing Keene said they
were not going to settle, and that's

when it went back, and the
information | had, they were not
going to pay any nore than the
matri x. You have no right to do

that. No one objected to that, but
if you would have told ne that you
absolutely were objecting to being
remanded, | <certainly would have
settled it. It would be here and |
woul d take it fromthere

9



in the Caribbean. Additionally, prior to trial, Keene refused to
agree for trial purposes that it was the successor corporation to
the original manufacturer of the asbestos products in question. At
trial, however, after the plaintiff and the shi powners had gat hered
the requisite evidence, Keene admtted that no real issue existed
and agreed for purposes of trial that it was the successor
cor porati on.

These actions along with Keene's refusal to waive the fifteen
day del ay on the second day of trial constituted the basis for the
sanctions i nposed by the trial court. Therefore, we conclude that
based on the evidence in the record before us, the district court
did not abuse its discretion by sanctioning Keene and its counsel.

Appel l ants al so argue that even if sanctions were appropri ate,
the award was not. They contend that the costs and expenses coul d
only have been based on a finding that they knew of the
jurisdictional defect before trial and failed to disclose it. They
further argue that this conclusion is unreasonable because it is
undi sputed that they did not know of the jurisdictional defect
until the first day of trial. Therefore, they conclude, the
incremental costs and expenses of trial could not be assessed
agai nst them In other words, they argue that sanctions were
i nappropriate because there was no sanctionable conduct. Thi s
argunent is neritless.

The trial court found that all counsel were neglectful in not
having read the MDL rul es governing remand, but that Keene and its

counsel also exhibited an elenent of bad faith along with its
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negl ect. As a result, the judge only awarded the costs and
expenses attendant to the preparation for trial and jury costs. He
specifically declined to award attorneys fees or suns to cover the
cost of trial preparation by counsels' paral egals and secretaries.
The costs and expenses awarded as sanctions were costs for travel
and | odgi ng of expert wi tnesses, w tness fees, and ot her docunented
expenses. Since those costs, along with the cost for jury
expenses, would not have been incurred had Keene made known its
jurisdictional opposition prior to trial, the court did not abuse
its discretion in nmaking the award.

For the foregoi ng reasons, the judgnent of the district court
IS

AFF| RMED.
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