IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3279
Summary Cal endar

CARCLYN DEAN
Pl ai ntiff-Appellant,
V.
MARI TI ME OVERSEAS CORPORATI ON, ET AL.,
Def endant s,
SECOND SHI PMOOR ASSOCI ATES, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 90 1022 N)

(Decenber 18, 1992)
Bef ore GARWOOD, JONES, and EMLIO M GARZA, Circuit Judges.”’
EDITH H JONES, G rcuit Judge:

Followng a bench trial, the district court rejected
appel l ant Dean's claimthat she was injured by an aggravation of
her asthmatic condition, which caused her to faint, and to slip and
fall and hurt her back, after inhaling funes vented fromthe S/'S

OVERSEAS COHI O during cold water washing operations carried out in

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



New Ol eans on August 31, 1989. The court found both that the
appel lee's venting operation did not cause plaintiff's fainting
spell and that the operation was not conducted negligently. On
appeal, Dean challenges both these findings. The first one is
di spositive, and we affirmon that basis.

Dean's appellate brief no |onger contends that she
fai nted because she was inhaling toxic funes. The court rejected
this contention because of Dean's history of fainting spells,
expert testinony that funmes do not cause fainting, and the fact
t hat Dean was | ocated over 650 yards fromwhere the ship was docked
on August 31. Instead, Dean now contends that she fainted because
she experienced anxi ety at the thought of an oncom ng ast hma att ack
and hyperventil at ed. She contends that the district court
over | ooked this theory of recovery.

Havi ng reviewed the pertinent parts of the record, it is
clear that the district court could not have overlooked this
t heory, because Dean did not assert it at trial. Her contention
was that these funes were toxic and harnful as well as mal odorous
and that their inhalation caused her to faint. This theory was
mai nt ai ned consistently in her original conplaint, her pretria
menorandum and in her trial testinony, where she specifically
denied that the asthmatic condition had ever caused her to faint.
She did not testify to suffering anxi ety because of the funes. The
expert testinmony of Dr. Sinonson, her |ongtine personal physician,
and Dr. Weill offer no support for the theory that anxiety

concerni ng an oncom ng asthmati c attack coul d have caused appel | ant



to faint. Dr. Sinonson stated that he did not know what caused her
to faint, and Dr. Weill said it would be extrenely uncomon for an
asthmatic to faint fromanxiety or frominhaling funes.

The findings of the trial court that the funes vented
fromthe barge did not cause appellant's injury are not clearly
erroneous. Because the defendant's conduct of venting the tanks
was not a cause in fact of her injuries, the trial court correctly

denied relief. See Lejeune v. Allstate | nsurance Conpany, 365 S. 2d

471 (La. 1978).
For this reason, the judgnent of the district court is

AFFI RVED.



