UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-3257

Harry E. Brown, Et AL.,

Pl ai ntiffs-Appellants,

VERSUS

Maxxam Inc., Et Al .,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(90 Cv-1468)

May 20, 1993

Bef ore REAVLEY, SM TH, AND DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:”

|. FACTS AND PROCEDURAL HI STORY
Thi s case ari ses under the Enpl oyee Retirenent | ncone Security
Act of 1974 (ERISA). For many years prior to 1988, Kaiser Al um num
& Chem cal Corporation (Kaiser)! owned and operated plants in

Chal nett and Granercy, Louisiana, and Purvis, M ssissippi, in which

“Local Rule47.5 provides: "The publication of opinions that have no precedential value and merely decide
particular caseson the basis of well-settled principlesof law imposesneedlessexpense onthe public and burdens
on the legal profession.” Pursuant to that Rule, the Court has determined that this opinion should not be
published.

! The collective name Kaiser includes the alleged parent corporations of Kaiser, Maxxam and Kaiser Tech
Ltd.



it calcined coke for sale to alum num snelters. The plaintiffs,
former enployees of Kaiser, were and are presently enployed at
t hose plants. At all relevant tines, Kaiser has maintained the
Kai ser Al um num Pension Plan (the Kaiser Plan) and the Kaiser
Al um num USWA Retired Enpl oyees G oup Plan (Retiree Medical Plan),
both of which are subject to ERI SA

All of the plaintiffs are presently eligible for a deferred
vested pension from the Kaiser Plan, which provides them a ful
pensi on benefit beginning at age 62. The Kai ser Pl an al so provi des
several contingent benefits that include a 30-year pension, a Rule
of 65 pension, and a Rule of 70/80 pension. Under the 30-year
pension, an enployee with 30 years of continuous service with
Kai ser could retire with a full, wunreduced pension prior to
reachi ng age 62.2 Under the Rule of 65 pension, an enpl oyee coul d
receive a full, unreduced pension if: (1) he was under the age of
62, (2) he had 20 or nore years of continuous service wth Kaiser,
(3) the sumof his age and years of continuous service equal ed 65
or nore, and (4) his service with Kaiser was interrupted due to a
| ayoff lasting |onger than 2 years or less if the conpany advi sed
the enployee that it would not offer him suitable long term

enpl oynent .2 Under the Rule of 70/80 pension, an enployee could

2 The Kaiser Plan provides "[a]ny employee who shall have had 30 or more years of continuous service but
has not attained age 62 may, upon receipt of proper application therefor, retire and be entitled to receive afull
retirement pension.”

? TheKaiser Plan provides an employee "who has completed 20 or more years of continuous service. . . and
who shall have a combined age and continuous service equal to 65 or more and
(a) has been absent from work for two yearsby reason of layoff, sickness, or accident and the Company
has failed to offer the Employee suitable long-term employment, or
(b) has been absent from work for less than two years by reason of layoff, sickness, or accident and the
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receive a full, unreduced pension if: (1) he was under the age of
62, (2) he had 10 or nore years of continuous service wth Kaiser,
(3) the sumof his age and years of continuous service equal ed 70,
if he was between the ages of 55 and 62, or the sumof his age and
years of continuous service equal ed 80, if he was under age 55, and
(4) his service with Kaiser was interrupted due to a layoff |asting
| onger than two years or less if he was absent fromwork due to a
per manent shutdown at the plant.*

On July 26, 1988 Kaiser sold several of its coke calcining
plants to LaRoche Chem cals (LaRoche), including the plants in
Chal nett, Ganercy, and Purvis. The sale was structured so that
the plants did not stop operations and the enpl oyees did not |ose
any work tinme. Additionally, the enployees' pension and nedi cal

benefits with LaRoche were identical to those that they had with

Company has advised the Employee that suitable long-term employment will not be offered, or

(C) has been absent from work for less than two years due to a layoff resulting from an energy related
shutdown of aplant, department or substantial portion thereof and the Company hasfailed to offer the Employee
suitable long-term employment . . .,
shall be eligible to retire on or after the effective date of this Agreement and receive a 'Rule of 65' pension.”

* The Kaiser Plan provides an employee who "shall have had at least 10 years of continuous service and has
not attained age 62 and (a) shall have attained the age of 55 years and whose combined age and years of
continuous service shall equal 70 or more, or (b) whose combined age and years of continuous service shdl equal
80 or more, and

(1) who. .. hashby reason of alayoff, sicknessor accident . . . been absent from work for aperiod of two
years, or
(2) who . . . has been absent from work for a period of less than two years by reason of
(i) adisplacement resulting from a permanent shutdown of a plant, department, or substantial
portion thereof, or
(i) asickness or accident or alayoff other than alayoff resulting from a permanent shutdown
of aplant, department, or substantial portion thereof, and whose return to active employment isdeclared unlikely
by the Company or whose return to active employment from a disability is unlikely to occur within 24 months,
or
(3) who considersthat it would be in the Employe€'sinterest to retire and the Company considers that
such retirement would likewise be in its interest and it approves an application for retirement under mutually
satisfactory conditions,
shall beeligibletoretire. . ., and receive a 70/80 Retirement' pension.”
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Kai ser. On Novenber 1, 1988 LaRoche sold the plants to Cal ciner
| ndustries (Calciner). The LaRoche-Calciner sale was as non-
di sruptive as the Kai ser-LaRoche sal e had been. Calciner's pension
pl an was nodel ed after Kaiser's and LaRoche's plans and provi ded
substantially identical, if not better benefits. The enpl oyees did
not |l ose any work tinme as a result of the sale and retained their
sane positions at the plant with the sane or better pay. The
plaintiffs are presently enployed wth Cal ciner.

The United Steel Workers' union (the union) was the coll ective
bargai ni ng representative for the enployees of Kaiser. Prior to
the sale from Kai ser to LaRoche, Kaiser notified the union of its
intent to sell the plant to LaRoche. Thereafter, the union and
Kai ser negotiated a letter agreenent, which provided that (1) the
sale would not be deened a permanent shutdown or a closing or
cessation of operations for any purposes, and (2) the sal e woul d be
a termnation of enploynent for all purposes except that enpl oyees
wth 28 to 30 years of service with Kaiser who were hired by
LaRoche woul d be permtted to continue accruing service credit for
up to two years for the purpose of qualifying for a 30-year pension
fromthe Kaiser plan ("the two year creep").

The plaintiffs presented their clains for early retirenent
benefits to the plan adm nistrators® of the Kaiser Plan and the
Retiree Medical Plan, which denied them The Plaintiffs then sued

Kai ser, the Kaiser Plan, Kaiser's insurers, Kaiser's plan trustee,

® TheKaiser Plan and the Retiree Medical Plan are administered by committees.
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ABB Trading U S. (ABBTUS),® LaRoche, Calciner, and the union. At
the United States District Court, the plaintiffs alleged that the
defendants had violated ERI SA, the National Labor Relations Act
(NLRA), and several state |laws. The court dism ssed the state | aw
clains as preenpted by ERI SA and di sm ssed the | abor | aw cl ai ns as
tinme barred. The district court then granted summary judgnent to
the defendants on the ERISA clains. The plaintiffs appeal
contending that they are presently entitled to Rule of 65 and Rul e
of 70/80 pensions from the Kaiser Plan and benefits under the
Retiree Medical Plan.” Additionally, the plaintiffs contend that
they are entitled to continuing service credit under the Kaiser
Plan for their time of enploynent with LaRoche and Cal ci ner.
1. DI SCUSSI ON

1. St andard of Revi ew

The district court found that the proper standard for its
review of the plan adm nistrator's benefits determ nation was the
arbitrary and capricious standard. The plaintiffs contend that the
district court erred in applying an arbitrary and capricious
standard, and instead assert that the district court should have

applied a de novo standard of review. In Firestone Tire & Rubber

Co. v. Bruch, 489 U S. 101, 113 (1989), the Suprene Court held that

a denial of benefits by a plan admnistrator is to be reviewed

under a de novo standard unless the plan expressly gives the plan

& ABBTUS owned unprocessed coke which was calcined at the plant pursuant to a conversion agreemen.

" Because the plaintiffs right to benefits under the Retiree Medical Plan depends on their "retired" status and
does not apply to plan participants that are eligible only for a deferred vested pension, in the interest of brevity
we will not discussit further in the opinion.



adm ni strator discretion to determne benefit eligibility or to
construe the terns of the plan. The plaintiffs contend that the
Kai ser Plan did not vest the plan adm nistrator with discretionary
authority during the relevant tine, and therefore the district
court shoul d have been applied a de novo standard of review \Wile
the Kaiser Plan now purports to give the plan admnistrator
discretionary authority to interpret the plan, when the Kaiser-
LaRoche sal e occurred such discretionary |anguage was not in the
plan. It was |ater added, before the plaintiffs filed their claim
for benefits with the Kaiser Plan, but after the sale from Kai ser
to LaRoche. Therefore, although the Kai ser Pl an now gi ves the pl an
admnistrator discretionary authority to determne benefit
eligibility, in our view, the discretionary |anguage should not
retroactively apply so that the Kaiser Plan admnistrator's
decision is reviewed under a nore lenient standard than was
provided for in the Kaiser Plan when the Kaiser-LaRoche sale
occurred. Even wi thout the discretionary |anguage, however, the
Kai ser Plan adm nistrator's factual determ nations are reviewed

under an abuse of discretion standard. Pierre v. Conn. Gen. Life

Ins. Co., 932 F.2d 1552 (5th Cr.), cert. denied, _  US _ , 112

S.Ct. 453, 116 L.Ed.2d 470 (1991). Consequently, we will review
the plan adm nistrator's interpretation of the plan de novo and its
factual determ nations for an abuse of discretion.

2. Did a Layoff or Shutdown Cccur?

The plaintiffs contend that the district court erred in

determning that neither a "layoff" nor a "permanent shutdown"



occurred for purposes of the Kaiser Plan paying Rule of 65 or Rule
of 70/80 benefits to the plaintiffs. Under the Kaiser Plan,
eligible enployees are entitled to benefits, if there is a
per manent shutdown or they are laid off. Essentially, the
plaintiffs contend that their term nation fromKai ser automatically
triggered the layoff and shutdown provisions in the Kaiser Plan,
and therefore, entitled themto paynent of Rule of 65 and Rul e of
70/ 80 benefits. However, the plain neaning of the terns in the
Kai ser Pl an does not support the plaintiffs' contention.
A layoff is defined as "to halt or suspend operation of.

[or] . . . to cease to enploy, usually tenporarily because of slack
in production and without prejudice to the worker." Webster's

Third New International Dictionary (1971). Shutdown is defined as

"the cessation or suspension of an activity or function,

usually a tenporary stoppage of work." I|d. In Rowe v. Allied

Chem cal Hourly Enployees' Pension Plan, 915 F.2d 266 (6th Cir

1990), the plaintiff enployees sued their forner enployer and its
pension plan for benefits after their fornmer enployer sold the
plant in which they worked. Al though the plaintiffs were
i mredi at el y enpl oyed by the purchaser of the plant, the plaintiffs
contended that the sale constituted a "layoff," and therefore they
were entitled to benefits under their fornmer enployer's plan. 1d.
at 268. In rejecting that claim the court held under de novo
review that "separation from one enployer followed by immedi ate
enpl oynent with a successor enpl oyer does not constitute a |layoff."

Rowe at 269.



In the present case, it is undisputed that there was no
interruption of operations and no suspension of work between the
Kai ser ownershi p and the LaRoche ownership or between the LaRoche
ownership and the Calciner ownership. Addi tionally, the
plaintiffs' wages and benefits with LaRoche and Cal ci ner were and
are the sane or better than those they had with Kaiser. Moreover,
Kai ser and the union reached an agreenent, which was approved by
the uni on nenbership, that the plant sale was not a "layoff" or a
"per manent shutdown" of plant operations so as to trigger paynent
of Rule of 65 or Rule of 70/80 pension benefits. Therefore, the
district court was correct to hold that the Kaiser Plan was not
obligated to pay "layoff" or "shutdown" benefits.

3. Should the Single Enployer and Alter Ego Doctrines be

Applied for Purposes of the Plaintiffs' Cbtai ning Continuing
Service Credit?

The plaintiffs contend that the district court erred in not
applying the alter ego or single enployer doctrines to Kaiser,
LaRoche, and Calciner so as to find that they should be treated as
one entity for purposes of the Kaiser Plan. |f the defendants are
treated as one entity, then, according to the plaintiffs, they
would be given continuous service credit for their time of
enpl oynent with LaRoche and Cal ci ner for purposes of obtaining Rule
of 65, Rule of 70/80, and 30-year pension benefits.

To support their contention, the plaintiffs rely on the case

of Carpenters' Local Union No. 1846 v. Pratt-Farnsworth, 690 F.2d

489 (5th Gr. 1982), cert. denied, 464 U S. 932 (1983). In Pratt-

Farnsworth, a union sued two conpani es al l eging that the conpanies



were one entity for purposes of collective bargai ning and ERI SA
Id. at 497-98. The union alleged that a doubl e- breasted operati on
exi sted wherein a uni on conpany was bei ng used to funnel work to a
non- uni on conpany. Id. This court held that if the enpl oyees
coul d prove that the non-union conpany was a shamused by t he uni on
conpany to escape its obligation under the collective bargaining
agreenent and ERI SA, they coul d succeed in their clains agai nst the
non-uni on conpany under the alter ego or single enployer doctri nes.
Id. at 526.

The factors to consider in determ ning whether a corporation
should be treated as one entity under the alter ego or single
enpl oyer doctrines are substantially sim|lar and consi st of whet her
"the two enterprises have substantially identical nmanagenent,
busi ness pur pose, operation, equi pnent, custoners, supervision, and

ownership." Pratt-Farnsworth, at 507; See also A. Dariano & Sons,

Inc. v. District Council of Painters No. 33, 869 F.2d 514, 518 (9th

Cir. 1989). Applying those factors to the facts of the present
case, it is apparent that the plaintiffs' contention is wthout
merit in that none of the factors that would support a finding of
one entity under the alter ego or single enployer doctrines exist.
None of the corporations have ceased to exist or ceased to do
busi ness, and each of the corporations has a separate business
pur pose, ownershi p, managenent, operations, equi pnent, custoners,

and supervision fromthe other corporations. There is no common



stock ownership, no conmmon officers,® and no comobn enployees
bet ween any of the corporations, and each corporation is adequately
capitalized and observes all corporate formalities. In conclusion,
Kai ser, LaRoche, and Cal ci ner should not be treated as one entity
for purposes of the Kaiser Plan, and the plaintiffs should not be
gi ven continuing service credit for their enploynent with LaRoche
and Cal ci ner.

4. Discrinmnation daimunder 8§ 1140

The Plaintiffs contend that Kaiser discrimnated agai nst them
in violation of 29 U S.C. § 1140 by allowi ng enployees with 30
years of service with Kaiser to retire prior to the sale to
LaRoche, yet retain senior status in their continued enpl oynent at
the plant with LaRoche and Cal ciner. Section 1140 provides that it
"shall be unlawful for any person to . . . discrimnate against a
participant or beneficiary for exercising any right to which he is
entitled under the provisions of an enpl oyee benefit plan . . . for
the purpose of interfering with the attainnment of any right to
whi ch such participant may becone entitled under the Plan . . . ."
The plaintiffs contend Kaiser granted certain enployees
preferential status to obtain the union's consent that the sale
woul d not be considered a "layoff" or "shutdown" so as to trigger
paynment of Rule of 65 or Rule of 70/80 benefits. Wil e the

plaintiffs concede that enployees with 30 years of service could

8 With the exception that ABBTUS had the right, which has now expired, to appoint two of Calciner's
directors for aperiod two years.
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retire, the plaintiffs contend that they could not retire and
retain senior status in their enploynent with LaRoche and Cal ci ner.

Section 1140 is primarily intended to prevent unscrupul ous
enpl oyers from "di schargi ng or harassing their enployees in order

to keep them from obtaining vested pension rights.” Varhola v.

Doe, 820 F.2d 809, 816 (6th G r. 1987)(quoting West v. Butler, 621

F.2d 240, 245 (6th Cr. 1980)). Because the plaintiffs' conpl aint
is that sonme enpl oyees were able to retain their senior status with
LaRoche and Cal ciner, which is not a right under the Kaiser Plan--
much | ess a vested one--, the district court was correct to deny
their claim

5. The Plan did not Term nate

The plaintiffs contend that Rul e of 65, Rule of 70/80, and 30-
year pension benefits, while not vested benefits protected under
ERI SA, are neverthel ess contingent benefits under the Kaiser Pl an.
Under the Kaiser Plan, the plaintiffs contend that Kaiser shoul d
have paid them for "credits earned" toward achieving Rule of 65,
Rul e of 70/80, and 30-year pension benefits when their enpl oynent

W th Kaiser ceased. In an attenpt to support their position, the

plaintiffs rely on Tilley v. Mead Corp., 927 F.2d 756 (4th Cr.
1991), cert. denied, us _ , 112 s.C. 3013, 120 L.Ed.2d 886

(1992), which involved a term nated plan. In Tilley, the court
held that under the provisions of a termnated plan, participants
who had net the years of service requirenent, but not the age
requi renent for early pensions when the plan termnated, were

required to be paid such early pensions before the enployer could
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recoup surplus plan assets. Conversely, the Kaiser Plan has not
been term nated, and therefore the plaintiffs are not entitled to
"credit earned" toward achieving contingent benefits.

6. There was no Violation of a Fiduciary Duty under 8§ 1104

Title 29 U.S.C. 8 1104 provides "a fiduciary shall discharge
his duties with respect to a plan solely in the interest of the

participants and beneficiaries Plaintiffs contend that
Kai ser and the union breached a fiduciary duty under 29 U S.C. 8§
1104 by m sl eading themregarding the effect the sale of the plant
and the adoption of the new LaRoche contract would have on their
benefits under the Kaiser plan. According to the plaintiffs,
Kai ser did not communicate to themits alleged intent to deprive
them of Rule of 65, Rule of 70/80, and 30-year pension benefits.
Additionally, the plaintiffs contend that Kai ser delegated its duty
to disclose the effects of the Kai ser-LaRoche sale to the union and
that the union failed to informthemwhat treatnment their benefits
under the Kaiser Plan would receive as a result of the sale.

In an attenpt to support its claim against the union, the

plaintiffs rely on Landry v. Airline Pilots Ass'n, 901 F.2d 404

(5th Gr.), cert. denied, 489 U S. 895 (1990), in which the court
hel d that there existed a fact issue whether a union and a union
of ficer were fiduciaries under ERI SA and whether they had failed to
di scl ose informati on about the plan. The plan in Landry expressly
gave the union fiduciary duties, which included "the sole authority
and control to renobve and appoint the Trustee, the Plan

Adm ni strator, and the Investnment Manager." [d. at 420 n.48. In

12



the present case, there is no evidence that the union has assuned
any fiduciary duty regarding disclosure of information about the
Kai ser Plan. More inportantly, a fiduciary duty was not inplicated
in the first instance as to Kaiser or the union because the only
benefits affected by the sal e were conti ngent and non-vested future
retirement benefits. The fiduciary provision of "ERI SA sinply does
not prohibit a conpany fromelimnating previously offered benefits

that are neither vested nor accrued." Phillips v. Amoco G 1 Co.,

799 F.2d 1464, 1471 (11th Gr. 1986), cert. denied, 481 U S. 1016
(1987). Therefore, the district court was correct to hold that
there was no fiduciary violation, because the benefits sought by
the plaintiffs were contingent and Kaiser and the union had no
fiduciary duty to disclose the effect of the sale on the
plaintiffs' eligibility for contingent benefits.
[11. CONCLUSI ON

I n conclusion, we enphasize that the plaintiffs' conplaints
are focused on contingent and non-vested retirenent benefits. For
the foregoing reasons, the judgnent of the district court is

AFFI RVED.
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