IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3229
Summary Cal endar

CHARLES E. LEW S,
Pl ai ntiff-Appellant,
ver sus
BRUCE N. LYNN, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
M ddle District of Louisiana
CA 90 1267 B ML

( March 22, 1993 )
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Loui siana prison inmte Charles E. Lewis sued Bruce Lynn
Secretary of the Loui siana Departnent of Corrections, and energency
medi cal technician Eddie Veades pursuant to 42 U S C § 1983
Lew s alleged that Veades violated his constitutional rights by
depriving hi mof adequate nedi cal care and that Lynn was |i able for

Veades' conduct due to Lynn's supervisory position.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Specifically, Lewis alleged that he injured his back, right
eye, right hand, and neck in a fight with his cell-mate.! Oficer
Veades exam ned Lewi s after guards stopped the fight. According to
Lew s, Veades acted flippantly, cursed at him conducted only a
sham nedi cal exam nation, and viol ated prison policy by refusingto
take himto the hospital.

The magistrate judge recommended granting the defendants'
nmotion for summary judgnent. Lewis did not oppose the notion for
summary judgnent or file objections to the nmagistrate judge's
report. Finding no evidence of a constitutional violation, the
district court granted sunmary judgnent in favor of the defendants
and dism ssed the suit. The court further found that the clains
agai nst defendant Lynn were not actionable under 8§ 1983 because
they were based solely on his supervisory status.

I

This court conducts a de novo review of a district court's

grant or denial of summary judgnent. Reese v. Anderson, 926 F.2d

494, 498 (5th Gr. 1991). For sunmary judgnent to be granted, the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with any affidavits, nust denonstrate that there
IS no genuine issue as to any material fact and that the noving

party is entitled to judgnent as a matter of law. Fed. R Cv. P.

Lewis also alleged that the fight aggravated his asthma
but he stated that he was able to use nedication in his cell to
ward off an attack. He did not allege a need for nedical
treatnent for asthma. R 9.



56(c); L & B. Hospital Ventures, Inc. v. Healthcare International,

Inc., 894 F.2d 150, 151 (5th CGr.), cert. denied, 111 S. C. 55

(1990). Although fact questions are considered wth deference to
the non-novant, Rule 56 "requires the entry of a summary judgnent
agai nst the party failing to nake a showi ng sufficient to establish
the existence of an elenent essential to that party's case." |d.

(citing Celotex Corp. v. Catrett, 477 U S. 317, 322-24, 106 S. Ct

2548, 91 L.Ed.2d 265 (1986)).
Lew s' brief does not address the district court's ruling that
Lynn coul d not be held vicariously |Iiable under § 1983. Therefore,

his clains against Lynn are waived. See Wesson v. gl esby, 910

F.2d 278, 280 n.1 (5th Gr. 1990).

In support of their nmtion for summary judgnent, the
defendants submtted certified copies of Lews' prison records.
The records show that O ficer Veades exam ned Lewi s approximately
25 mnutes after the fight. Veades' triage report classified Lewi s
as a "non-energency." Veades reported that Lewis had a m nor, non-
bl eedi ng, abrasion on his hand; that his back was sore from being
pressed against a wall; and that Lewis' cellmte had stuck his
finger in Lews' right eye. Lew s' eye was red, but he did not

have blurred vision or active bleeding. Lewis told Veades that his

vision was nornal. Veades gave Lewis Betadine salve for his
abr asi ons. Two days later, Oficer Scott gave Lewis sone
prescription eye-drops. It is not clear fromthe record whet her

Veades or Scott ordered the eye-drops.



Deliberate indifference to a prisoner's serious nedical need

violates the Eighth Anendnent. Estelle v. Ganble, 429 U S. 97

106, 97 S. . 285, 50 L.Ed.2d 251 (1976). Negligent nedical care,
however, is not actionable under 8§ 1983. Simlarly, a prisoner's
di sagreenent with his nedical treatnent will not support a 8§ 1983

claim Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Cr. 1991).

Lewis' claimfails because he has not denonstrated that he suffered
deli berate indifference to a serious nedical need. Although his
eye was red, he told Oficer Veades that his vision was nornal
Wi | e Veades may have been negligent for failing to provide Lew s
wth eye-drops nore quickly, negligent nedical care wll not
support a suit under § 1983.

Lews also alleges that Veades violated prison policy by
refusing his direct request to be taken to the prison hospital

This claimis not actionable under § 1983. See Jackson v. Cain,

864 F.2d 1235, 1251-52 (5th Gr. 1989) (failure to follow state
procedural regul ati ons does not establish a due process viol ation).
Lew s' allegation that Veades cursed at himw || not support § 1983
relief, ei t her. Ver bal harassnent does not infringe a
constitutional right and is not actionabl e under § 1983. Emopns v.

McLaughlin, 874 F.2d 351, 353 (6th Gr. 1989); cf. MFadden v.

Lucas, 713 F.2d 143, 146 (5th Cr.), cert. denied, 464 U S 998

(1983) (threatening | anguage and gestures not actionable).



|1
Wthout citing authority, Lewis suggests that the district
court should have instructed himhow to conduct discovery so that
he coul d have obtai ned his nedical records. D scovery natters are
entrusted to the "sound discretion" of the district court.

Ri chardson v. Henry, 902 F.2d 414, 417 (5th Cr.), cert. denied,

111 S.Ct. 260 (1990) and cert. denied, 111 S.Ct. 789 (1991). In

any event, Lewis received a copy of the record of his prison
adm ni strative proceedings (which included his nedical records)
when the defendants filed those docunents in the district court.
This argunent is without nerit.

1]

Lew s urges that the district court should have granted hi man
extension of tinme in which to file objections to the nagistrate
judge's report because he was in admnistrative | ockdown. In
connection with this argunent, Lewis has filed a related npotion
requesting that this court consider the full record in the district
court. Lews did not request that the district court allow him
additional tinme to respond to the report. He states in brief that
he did not file a response to the notion for sunmary judgnment
because he was worki ng on other | awsuits? and was in adm nistrative
detention. 28 U S.C. 8 636(b) (1) nakes no provision for extending

the time in which parties may file objections to a nmagistrate

2Lewi s presently has pending three other federal |awsuits
and nine state court suits.



judge's report. See 28 U.S.C § 636(b)(1). Even assumn ng,
arquendo, that Lew s shoul d have been granted an extension of tine
in which to file objections, he is still not entitled to relief
because he has not shown that he coul d have responded in a way t hat
woul d have changed the result. Fed. R Gv. P. 61
|V

Lew s suggests that the district court should have appointed
counsel to help him prepare his case. A trial court is not
requi red to appoint counsel for an indigent plaintiff asserting a
claim under 8 1983 unless there are exceptional circunstances.

Uner v. Chancellor, 691 F.2d 209, 212 (5th Gr. 1982).

Lew s' conplaint is straightforward. He does not need | ega
skills or training to inform the court adequately of his

allegations. See Feist v. Jefferson County Comirs Court, 778 F.2d

250, 253 (5th Cr. 1985). The district court did not abuse its
discretion by failing to appoint counsel in this case.
\%

Lew s suggests that Veades' failure to diagnose his injuries
properly caused him to suffer enotional distress. Lews could
recover conpensatory danmages for enotional distress under 8§ 1983
only if he proved "actual injury caused by the denial of his

constitutional rights.” Menphis Community School Dist. V.

Stachura, 477 U.S. 299, 307, 106 S.C. 2537, 91 L. Ed. 2d 249 (1986);
see al so Henschen v. Gty of Houston, Tex., 959 F.2d 584, 588 (5th

Cr. 1992). Because Lewis has not denonstrated that Veades'



conduct resulted in a constitutional deprivation, his claim for
damages resulting fromsuch a deprivation nust fail.
Vi
For the reasons set out in this opinion, the judgnment of the
district court is

AFFI RMED.



