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Before PCOLI TZ, Chief Judge, DAVIS and JONES, Circuit Judges.
POLI TZ, Chief Judge:”’

Bar bar a Fenel on appeal s dism ssal of nultiple asserted clains
arising out of her fornmer enploynent with the U S. Postal Service.

Finding no error, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Fenelon filed four |awsuits conplaining of her treatnent by
the U S.P.S.! One concerned the handling of her admnistrative
conplaints of discrimnation, another concerned an accident in
whi ch she was physically renoved from the post office, a third
addressed events | eading up to her final term nation and the fourth
alleged retaliation for prior charges of discrimnation. The suits
asserted various tort and constitutional clains, as well as clains
under 5 U S.C. 8§ 552a(g), 42 U S.C. 8§ 2000e-16, and 42 U S. C
8§ 1983. Fenel on naned various USPS officers and enployees as
defendants but did not nanme the Postmaster General or the Posta
Service itself. Al four conplaints sought nonetary relief; none
sought reinstatenent. The district court consolidated and then

di sm ssed the four actions. This appeal followed.

Anal ysi s
In dismssing Fenelon's tort clains, the district court held
that they could not be prosecuted under the Federal Tort C ains
Act . Fenel on conplains that she did not want to sue under the
FTCA. Prevailing law, however, gives her no choice. As the
Suprene Court explainedin United States v. Smth, Congress anended
the FTCA in 1988 to nmake it "the exclusive renedy for torts

commtted by CGovernnment enployees in the scope of their

. Two suits were filed in state court and renoved by the
gover nnent .



empl oynment . "2 28 U.S.C. 8§ 2679(b) (1) provides:

The renedy agai nst the United States provided by sections

1346(b) and 2672 of this title for injury or |oss of

property, or personal injury or death arising or

resulting fromthe negligent or wongful act or om ssion

of any enpl oyee of the Governnent while acting within the

scope of his office or enploynent is exclusive of any

other civil action or proceeding for noney danages by
reason of the sane subject matter agai nst the enpl oyee
whose act or om ssion gave rise to the claim.

Fenel on next contends that the individual defendants were not
acting in the scope of their enploynent at the tinme of the conduct
of which she conplains. That objection is defeated by the Attorney
Ceneral's certification that they were. As we explained in Carlson
v. Mtchell, one purpose of the 1988 anendnent to the FTCA was "to
give the newcertification procedure conclusive effect on the issue
of whether the enployee acted within the scope of enploynent."3

Simlarly futile is Fenelon's objection to the district
court's substitution of the United States as the sol e defendant in
the tort clainms, for 28 U S C. 8§ 2679(d)(1) provides that upon
certification, the action "shall be deened an action against the
United States [under the FTCA] and the United States shall be
substituted as the party defendant."*

Fenelon may not succeed wth her intentional tort clains

2 499 U.S. 160, 111 S.Ct. 1180, 113 L.Ed.2d 134, 142-43
(1991).

3 896 F.2d 128, 131 (5th Cr. 1990); see also Smth.

4 See al so Snmith.



because they are not actionable under the FTCA °® She argues,
however, that her clains should not have been dism ssed because
they are cogni zabl e under state law. Fenelon obviously fails to
understand that special rules apply when the alleged culprit is a
federal enployee. As the Suprenme Court recognized in Smth, the
FTCA sonetines nay | eave an injured party wthout a renedy.

The district court dismssed Fenelon's remaining tort clains
for | ack of subject matter jurisdiction because she did not exhaust
adm ni strative renedi es under the FTCA ¢ Fenel on contends that she
filed an adm nistrative claimon January 28, 1991. Each of her
| awsuits, however, was filed |l ess than six nonths after the filing
of the admnistrative claimm and wthout a final agency
di sposition. Fenelon has failed to conply with the requirenents of
28 U.S.C. § 2675.

The FTCA does not preclude nonetary renedies against
i ndi vi dual federal enployees or officers for clains brought under
the federal constitution.® Fenelon's constitutional clains are

forecl osed, however, by Supreme Court precedent. In Bush v.

5 28 U.S.C. § 2680(h).

6 See McAfee v. Fifth Grcuit Judges, 884 F.2d 221 (5th

Cir. 1989), cert. denied, 493 U. S. 1083 (1990).

! The lawsuits were filed on January 22, January 31,
February 27, and March 26, 1991, respectively.

8 28 U.S.C. § 2679(b)(2).



Lucas,® the Suprene Court refused to create a cause of action for
federal enpl oyees seeki ng nonetary danages fromthe governnent for
constitutional violations, decliningto disturb the bal ance between
enpl oyee rights and governnent efficiency struck by Congress in
fashioning a civil service renedy. W |ikew se refused to create
a constitutional cause of action for a term nated Postal Service
enpl oyee in Broussard v. US. Postal Service.?0 Di sm ssal of
Fenel on's constitutional clains was proper.

Remai ni ng are those clains arising under federal statutes.
Li ke constitutional clains, they are not precluded by the FTCA !
Fenel on' s section 1983 cl ai ns, nonet hel ess, were properly di sm ssed
because the actions of which she conplains were not undertaken
"under color of state law." Further, 42 U S. C. 8§ 2000e-16 provi des
the exclusive renedy for discrimnation in federal enploynent. 12
The fatal defect in Fenelon's Title VII claimis that she failed to
nanme the proper defendant: t he Postnmaster GCeneral.'®* Fenelon's

Privacy Act claim 5 U S.C. 8 552a(g), |ikew se fails because she

9 462 U.S. 367, 103 S.Ct. 2404, 76 L.Ed.2d 648 (1983).
10 674 F.2d 1103 (5th Gir. 1982).
11 28 U.S.C 2679(b)(2).

12 Brown v. General Services Admin., 425 U.S. 820, 96 S. C
1961, 48 L. Ed.2d 402 (1976).

13 Lamb v. U.S. Postal Service, 852 F.2d 845 (5th Cir
1988) .



did not nane the appropriate defendant: the U S. Postal Service
itself.

AFFI RVED.

14 Connelly v. Conptroller of the Currency, 876 F.2d 1209
(5th Gir. 1989).



