IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3137
Conf er ence Cal endar

BERNARD RI CARDO
Peti ti oner- Appel | ant,
ver sus
JOHN P. WHI TLEY, Warden, Loui siana
State Penitentiary, and RI CHARD P
| EYOUB, Attorney General State of
Loui si ana,
Respondent s- Appel | ees.
Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 91-2657-D-5
(January 21, 1993)
Before GARWODOD, SMTH, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *
Ri cardo contends that the state violated Brady by failing to
di sclose information contained in an initial police report that

the defense m ght have used to i npeach prosecution w tnesses

Donna Brooks and Lefester Brooks. The rule of Brady v. Maryl and,

373 U.S. 83, 87, 83 S.C. 1194, 10 L.Ed.2d 215 (1963), requires
the prosecution to disclose to the defendant all favorable

evidence material either to guilt or punishnent. | npeachnent

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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evi dence, information contained in police reports, and

excul patory evidence may fall wthin the Brady rule. WIllians v.

Wiitley, 940 F.2d 132, 133 (5th Gr. 1991).

Ri cardo points to Donna Brooks's statenent in the report
that "an unknown bl ack nmal e" approached the victimand began
firing, and to Lefester Brooks's statenent that she was too
afraid to | ook out of her w ndow during the shooting, as
conflicting with their trial testinony. However, notw thstanding
Ri cardo's contention to the contrary, it is not clear that the
police report statenents have any persuasive val ue as i npeachnent
material. Donna Brooks's trial testinony revealed that, while
initially neither she nor the victimknew who was firing the
shots, as the shooting continued, she was able to identify
Ri cardo as the perpetrator. Lefester Brooks testified at trial
t hat when she heard the first shot, she ran into her room and
ducked down on the floor near a window. She further testified
that after the shooting stopped, she | ooked out of the w ndow and
saw Ri cardo pointing a gun. Moreover, the initial police report
notes that both wonen told police officers that the victim had
been shot by a man they knew as "Bunny." At trial, Ricardo
acknow edged that this was his nicknane. Thus, the record does
not disclose a fatal inconsistency between the Brooks's trial
testinony and their statenents in the initial police report.

Most inportantly, the identity of the perpetrator was never
an issue in this case because Ricardo testified at trial that he
shot the victimin self-defense.

Because the record before the district court was adequate to



No. 92-3137
-3-

di spose of Ricardo's claim he is not entitled to an evidentiary

hearing. See Joseph v. Butler, 838 F.2d 786, 788 (5th Cr.

1988) .
AFFI RVED.



