UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-3109
Summary Cal endar

V.J. SCOE N, SR, in proper person,
Pl ai ntiff-appellant,

VERSUS

REA ON 6 ENVI RONVENTAL PROTECTI ON AGENCY, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(CA 91-2753 E)

( March I, 1993)

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Virgil J. Scogin, Sr. is a land and busi ness owner whose
property, including shoreline, abuts an area designated by the

Environmental Protection Agency (EPA) as the Bayou Bonfouca

Superfund Site (Site). The Site is an abandoned creosote wood
treatnment facility located within the Cty of Slidell, Louisiana,
“Local Rule 47.5 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



and consi sts of approximtely 53 acres of property as well as 4000
feet of frontage on Bayou Bonfouca, a navigable waterway. Due to
t he exi stence of nunerous "hazardous substances" as defined by 8§
101(14) of CERCLA, 42 U.S.C. § 9601(14) and 40 C.F.R § 300.5, the
EPA intends to dredge the contam nated sedi nent froma portion of
Bayou Bonfouca. Scogin's land is adjacent to the area the EPA
intends to dredge.

The EPA notified all property owners adjacent to Bayou
Bonf ouca and the Site concerning the planned dredgi ng and request ed
access to their properties. The notification letters included a
Consent Access Agreenent which stated that EPA was authorized
access to the various properties in order to conduct a renedi a
action pursuant to 8§ 104(a) of CERCLA, 42 U.S.C. 8§ 9604(a). After
sone correspondence between Scogin and the EPA, Scogin indicated
that he would not voluntarily grant access to his property, absent
certain conditions the EPA deened unacceptable. By correspondence
dat ed Novenber 1, 1990, the EPA informed Scogin that his refusal to
sign the access form could result in the 1issuance of an
adm ni strative order by the EPA, pursuant to 8 104(e) of CERCLA, 42
US C § 9604(e), which would authorize EPA's access to the
property. The Novenber 1, 1990 letter also stated that it
constituted notice to Scogin as well as an opportunity for
consultation wth the EPA prior to the issuance of the
adm ni strative order. Scogin was given a 60-day opportunity to

contact the EPA for consultation.



Approxi mately six nonths later, the EPA issued Scogin an
Adm nistrative Oder (Oder) authorizing EPA access to his
property. The Order set forth its factual and |egal basis, the
area of Scogin's |land involved, and the EPA activities which would
be permtted on that area. The Order also stated that it would
becone effective 20 busi ness days after recei pt by Scogin and that
he had 10 busi ness days followi ng receipt of the Order to request
and schedul e a conference with EPA prior to the Order's effective
date. Scogin conferred with M. Ben Harrison, an EPA attorney.

A day after the Order issued, Scogin filed a "Petition for
Revi ew' of that Order in the United States Court of Appeals for the
District of Colunbia GCrcuit (D.C. Crcuit). Ei ght days
thereafter, he filed the instant pro se conplaint, seeking a
permanent injunction against various EPA officials, as well as
monet ary damages fromthe EPA, asserting that their access to his
property would work an unconstitutional "taking" thereof w thout
due process of law. The district court |ater determned that the
nonet ary danages sought would be in excess of $10,000 based on
Scogin's estimation that he would | ose the "substantial use of his
busi ness property for a period of seven (7) years."

The EPA noved to dismiss the conplaint on several grounds
asserted under Fed. R Gv. P. 12(b). Scogin opposed that notion,
and al so noved to stay the proceedi ngs pending a decision of his
"Petition for Review' fromthe D.C. Grcuit or, alternatively, to
transfer his claimfor nonetary damages to the U S. Court of C ains

(Cainms Court). The district court entered an Order and Reasons,



granting the EPA's Mtion to Dismss and dismssing Scogin's
conplaint without prejudice due to lack of subject matter
jurisdiction and because the matter was not yet ripe. The court
further ordered that Scogin's Mttion for a Stay or alternatively,
Transfer to the Cains Court, be denied. Judgnent was entered
accordi ngly.

Sonetinme after Scogin filed his Notice of Appeal, and after
the parties had briefed the instant matter, the EPA filed a
Conmplaint for Injunctive Relief, seeking access to Scogin's
property. That case was al so assigned to Judge Livaudais. In that
action, the EPA also filed a Mdtion for an Immediate Order in A d
of Access which Judge Livaudais granted. Judge Livaudais then
entered an order authorizing conplete access to the relevant
portion of Scogin's property for all purposes connected wth the
remedi al actions of the Site. The order also enjoined Scogin and
hi s conpany, Standard Materials, Inc., frominterfering with EPA
access.

This Court reviews de novo a district court determ nation that

subject matter jurisdiction is |[|acking. Vol untary Purchasing

Goups v. Reilly, 889 F.2d 1380, 1384-85 (5th G r. 1989) (citations
omtted).
I njunctive Relief
Under CERCLA, and as anended in 1986 by the Superfund
Amendnent s and Reorgani zation Act, (SARA) 100 Stat. 1615 (Cctober
17, 1986), the EPA has authority to enter properties that are
adjacent to a contam nated site. 42 U. S.C. 88 9604(e)(1),



9604(e) (3) (D), and 9604(e)(4) (A . Furthernore, federal district
courts have no jurisdiction to review a challenge to EPA renedi a
clean-up activities until the United States (in this case, through
the EPA) commences a cost-recovery enforcenent action in federal
district court. CERCLA, 8§ 113(a); 42 U.S.C. 8§ 9613(a); Voluntary
Purchasing G oups, 889 F.2d 1380, 1387-88 (5th Gr. 1989). I n

ot her words, pre-enforcenent review of an EPA adm ni strative order
is unavailable in the district court, absent one of the exceptions
listed in CERCLA, 8§ 113(h), 42 U S.C. 8 9613(h). Vol unt ary
Pur chasi ng Groups, 889 F.2d at 1389.

Scogin contends that he is nerely an innocent owner of |and
adj acent to the Site, and thus, the §8 113(h) bar to pre-enforcenent
review does not apply to him Hi s argunent |acks support. He
cites no authority for his assertion. Additionally, the text of
CERCLA fails to differentiate between responsible parties and

adj acent | andowners with regard to the pre-enforcenent ban. The

text does not support his position. Furthernore, |egislative
hi story supports the contrary position. Section 113(h) was
"intended to be conprehensive. Citizens, including potentially
responsi bl e parties, cannot seek review. . . unless the suit falls
wi thin one of the [exceptions to §8 113(h)]." Voluntary Purchasing

G oups, 889 F. 2d at 1389 (internal quotation and enphasis omtted).

A review of the record indicates that none of the exceptions
to CERCLA, 8§ 113(h) are applicable. Scogin only argues that the
exception concerning diversity jurisdiction under 28 U S.C. § 1332

applies. He is wong. Section 1332 permts suit between citizens



of different states. However, the EPA is a governnental agency.
Scogin fails to offer any support for why diversity jurisdictionis
present and his contention that diversity exists is facially
frivolous. The district court was without jurisdiction to review
the Order in question or afford Scogin any relief wupon his
conplaint to the extent that it sought injunctive relief fromthe
O der.

Scogin relies on Reardon v. U. S., 947 F. 2d 1509, 1512-14 (1st

Cr. 1991) (en banc). Hi s reliance is msplaced. |In Reardon, the
First Circuit held that the 42 U.S. C. § 9613(h) pre-enforcenent bar
to district court subject matter jurisdiction did not divest a
district court of subject matter jurisdiction over a due process
challenge tothe filing of alien on property to secure the paynent
of clean-up costs incurred because the activity of filing the lien
was an enforcenent action, not a pre-enforcenent activity. 947
F.2d at 1512-13. Additionally, the Reardon court held that §
9613(h) does divest

federal courts of jurisdiction over chall enges
to EPA's admnistration of the statute --
clains that EPA did not "select[]" the proper
"renoval or renedial action,” in light of the
standards and constraints established by the
CERCLA statutes. The Reardons' due process
claimis not a challenge to the way in which
EPA is admnistering the statute; it does not
concern the nerits of any particular renova
or renedi al action.

Reardon, 947 F.2d at 1514.

In this case, Scogin chall enges both the EPA's adm ni stration
of a particular renedial action as it inpacts his property and
busi ness, as well as whether the statutory schenme permts a
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"taki ng" without due process. In either event, Reardon affords him
no basis for relief, even assumng that this Court should wish to
adopt its rationale, because no "enforcenment activity" has
occurred. The pre-enforcenent bar to district court subject matter
jurisdiction has not been overcone.
Monetary Reli ef

A clai mfor conpensatory danages in excess of $10,000 for the

wrongful "taking" of property by the United States is in the sole

jurisdiction of the Cains Court. Bowes v. US. Arny Corp. of

Engi neers, 841 F.2d 112, 113-14 (5th Gr.), cert. denied, 488 U S.

803 (1988), transferred to the Court of dainms, 23 d. C. 443

(1991). Therefore, any claim that Scogin may have against the
United States for nonetary damages should be nmade in the d ains
Court.

Scogin made an alternative request that the district court
transfer the instant matter to the Cains Court, rather than
dismss it for lack of subject matter jurisdiction. He reurges
that clai mon appeal.

The district court declined to transfer Scogin's nonetary
claim although it stated that it would be "in the interests of
justice to transfer [the nonetary clain] to the Court of dains

[I]f this conplaint were not premature and if it were not
subject to a notion for dismss for ripeness.” The district court
reasoned that the claimwas not ripe because, inter alia, "EPA has
not yet had access to the property [and Scogi n] has not suffered

nmonet ary damages for | oss of use of his business property.”



In light of the district court's grant of an injunction
permtting EPA access to Scogin's property, it appears that
Scogin's claimfor nonetary damages is no | onger premature and may
have ripened to the point where transfer to the Cains Court would
be appropriate. Therefore, in the interest of econony of judicial
effort, we vacate that portion of the district court's order which
denied Scogin's notion to transfer and remand that claim to
det erm ne whet her Scogin's clai mfor nonetary damages shoul d now be
transferred to the Clains Court. Otherwise, we affirmthe district

court's dismssal in all other respects.



