IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3060
(Summary Cal endar)

REG NALD MELANCON,
Peti ti oner- Appel | ant,

ver sus

ED C. DAY, Warden, and
RI CHARD P. | EYOUB, Attorney
CGeneral, State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

(CA-91-2614-0Q
Novenber 19, 1992

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Proceeding pro se from the Louisiana State Penitentiary,
Petitioner-Appellant Reginald K Ml ancon appeals the district
court's denial of his petition for habeas corpus relief pursuant to

28 U.S.C. § 2254. Mel ancon's petition challenges his convictionin

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



state court, conplaining that he was identified through an
i nper m ssi bly suggestive procedure. Finding noreversible error by
the district court in denying Melancon's petition, we affirm
I
FACTS AND PROCEEDI NGS
Mel ancon was convi cted of arned robbery and sentenced to serve
33 years of inprisonnent at hard | abor w thout benefit of parole,

probation, or suspension of sentence. State v. Mel ancon, 536 So. 2d

430, 430-31 (La. Ct. App. 1988).

Mel ancon filed a petition requesting habeas relief under
28 U S.C 8§ 2254 claimng that his due process rights had been
violated by an inproperly suggestive |ineup from which he was
identified by the victim There is no dispute that Ml ancon has
exhausted his state renedies with respect tothis claim Ml ancon,

536 So.2d at 430-34; State ex rel. Melancon v. State, 582 So.2d 860

(La. 1991). The district court dismssed the petition wth
prejudice finding that the identification made by the victim was
sufficiently reliable. Melancon filed a notice of appeal and the
district court granted a certificate of probable cause.
I
ANALYSI S

Mel ancon clainms that the physical lineup in which he was
identified by the victimwas i nproperly suggestive and shoul d have
been suppressed by the state trial court. The basis for the claim
is that the victimhad previously described his assailant as being

cl ean shaven, and that the other five nen in the |lineup had facial



hai r but Ml ancon did not.
A defendant's due process rights are violated if an
identification which is unreliable due to i nperm ssibly suggestive

procedures is admtted in evidence. Neil v. Biggers, 409 U S. 188,

196-99, 93 S. . 375, 34 L.Ed.2d 401 (1972). W use a two-step
process to determne the admssibility of identifications. See

United States v. Shaw, 894 F.2d 689, 692-93 (5th Cr.), cert.

denied, 111 S. C. 85 (1990) (direct crimnal case). The threshold
determnation is whether the identification process was
i nperm ssi bly suggestive. |If the process was not suggestive, the
inquiry ends; if it is, we proceeded to determ ne " whether under
the totality of the circunstances the suggestiveness leads to a
substantial |ikelihood of irreparable msidentification.'" [d. at

692 (quoting Passman v. Bl ackburn, 652 F.2d 559, 569 (5th Gr.

Unit A 1981), cert. denied, 455 U S. 1022 (1982)). The follow ng

factors are examned to determine the reliability of the
i dentification:

"(1) the opportunity of the witness to view the
crimnal, (2) the witness's degree of attention, (3) the
accuracy of the description, (4) the witness's |evel of
certainty, (5) the elapsed tine between the crine and the
identification, and (6) the corrupting influence of the
suggestive identification itself."

ld. at 692-93 (quoting United States v. Atkins, 698 F.2d 711, 713

(5th Cir. 1983).
Here, both the state trial court and the district court viewed

a picture of the individuals conposing the lineup.! Neither court

. That picture is included in the state record of the case
and shows the faces of the other five individuals, but Ml ancon's
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was i npressed with the argunent that only Mel ancon was cl ean shaven
because the facial hair on the other nen was mnimal. Even so, the
district court assuned for the sake of argunent that the |ineup was
suggestive and proceeded to the next | evel of inquiry. Considering
that police officers testified at trial that individuals wth
must aches were requested for the lineup and that Melancon was
specifically ordered to shave off his nustache, the district
court's assunption is reasonabl e.

Applying the facts of this case to the factors enunciated in
Shaw confirnms that the identification here was reliable. Wlls,
the victim testified that Ml ancon approached to within three to
four feet of him on a sunlit balcony overlooking a courtyard
Wlls testified further that Ml ancon pushed him (Wells) agai nst
the railing of the balcony and robbed him at gunpoint. Wl |'s
estimated that the robbery took three to four m nutes, but was not
firmin this estimate and on cross-exam nation reduced it to
approximately 32 seconds. Wlls also stated that he got a good
| ook at his assailant. Wells originally described the perpetrator
as being five feet seven inches to five feet eight inches tall and
wei ghi ng 150 pounds. The police officer who took this description
testified that it was "5 foot 8 inches, thin build, brown
conpl exion, a knit cap, white T-shirt, dark pants and bl ack boots."
Mel ancon's arrest sheet describes him as being five feet nine

i nches tall and wei ghing 142 pounds. The |lineup picture appears to

was sonmehow obliterated by the flash of |ights when the picture was
t aken.



verify these general characteristics. The |ineup in question took
pl ace ni ne weeks followng the robbery. Finally, Wlls testified
unequi vocal |y that Mel ancon was t he man who robbed him The police
officer conducting the lineup also testified that WIlIls was
positive in his identification of Ml ancon.

Wells had anple opportunity to see his assailant under well
lit circunstances. There is nothing to indicate that his attention
was focused on anything but the fact that he was being robbed.
Wl ls subsequently gave a description of the perpetrator that
cl osely approxi mated Mel ancon's physical size. Wlls was very
certain about his identification of Melancon, and only nine weeks
el apsed between the robbery and the |[ineup. Finally, Wlls
testified at trial that he was not sure whether his assail ant had
a mustache, but he knew that he did not have a heavy beard. The
lineup presented to Wells conprised individuals who did not have
full beards, but nerely facial hair that can be best described as
mnimal. Gven all of these circunstances, it cannot be said that
the identification of Ml ancon as the perpetrator was rendered
unreliable sinply because he was clean shaven and the other
i ndi viduals had mnimal facial hair. W conclude that Ml ancon's
claimhas no nerit, and that the district court's dism ssal of his
habeas petition should be and therefore is

AFFI RVED.



