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Before POLI TZ, Chief Judge, GARWOOD and DAVIS, Circuit Judges.
POLI TZ, Chief Judge:”
In this civil rights action, Larry Spears appeal s an adverse

summary j udgnment, based on qualified immunity grounds, with respect

to defendants Sal vatore Sam Caruso and Robert Call ahan, Sr. e
affirm
“Local Rule 47.5 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Spears worked for the Gty of Slidell, Louisiana as an unpaid
traffic and safety consultant. |In connection with his duties, the
city provided Spears wth an office containing a desk and two
filing cabinets in its police departnent annex building. Spears
typically | ocked the office upon | eaving.

In June 1989 Spears cane under suspicion of inproperly using
his position with the city to influence disposition of traffic
citations. One evening, Slidell police officer Jay Strahan and
detective Ralph Smth, allegedly with the assistance of officer
M ke Freeman, entered Spears' office to investigate these
all egations. Strahan and Smth found a nunber of docunents which
they believed to be "fixed" traffic citations, as well as others
whi ch they believed related to unlawful activity by Spears. These
docunents were copied and the originals were repl aced where found.

Strahan and Smth forwarded copies of the docunents to the
Loui siana State Inspector Ceneral's (SIG office. They al so
contacted Slidell city council nenber Callahan, informng him of
the evidence they had found and raising the possibility of
returning to Spears' office to obtain nore information. Callahan
relayed this information to mayor Caruso. On July 2, after
consulting city attorney Elaine Quillot, Caruso, Callahan and
Strahan nmade a second nocturnal visit to Spears' office, gaining
access with a nmaster key.

Cal | ahan and Caruso found not hi ng suspi cious in unl ocked desk

and filing cabinet drawers. Foll owi ng tel ephonically received



advice fromQuillot during the search, Caruso did not open a | ocked
desk drawer. Callahan and Strahan attest that the search yiel ded
addi tional docunentary evidence of ticket-fixing in plain view on
Spears' desk and in a wal |l - nount ed cubbyhol e, copies of which Smth
transmtted to the SIG?! Affidavits by Callahan and Caruso attest
that they searched Spears' office to assist in a crimnal
investigation by the SIGs office, and also that they did so as
part of an investigation into alleged work-rel ated m sconduct.

Follow ng a city civil service comm ssion hearing focusing on
the ticket-fixing charges, Spears was renoved as a safety
consultant. As aresult of their testinony at that hearing, Smth
and Freeman were indicted for perjury. Investigations by the SIG
and St. Tanmmany Parish District Attorney's offices exonerated
Spears of any crimnal w ongdoi ng.

After learning of the two searches, Spears filed the instant
action under 42 U S.C. § 1983, alleging violations of his fourth
and fourteenth anendnent rights by Smth, Strahan, Freeman, and the
Cty of Slidell. He later anended his pleadings to include
i dentical clains against Caruso and Cal l ahan. Smth, Strahan, and
Freeman asserted their fifth anmendnent privilege against self-
incrimnation in response to deposition notices by Spears. Caruso
and Callahan noved for summary judgnent, claimng that their

actions did not violate Spears' fourth anendnent rights or, in the

. Spears insists that searchers renoved papers fromhis
desk drawers, rather than sinply papers in plain view on the desk
t op.



alternative, that qualified imunity shielded them from suit.
After a hearing, the court permtted Spears additional tinme in
which to find and file evidence relating to the qualified i munity
def ense. None was forthcomng and the court granted sunmary
judgnent to Caruso and Call ahan. At Spears' request, the tria
court entered judgnent for Caruso and Callahan pursuant to

Fed. R Civ.P. 54(b),? and he tinely appeal ed.

Anal ysi s

We review rulings on summary j udgnent notions de novo, guided
by the sane standards applied by the district courts.® Summary
judgnent is appropriate where the evidence "shows] that there is
Nno genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law."* |n conducting our
analysis, we view the evidence in the light nost favorable to the
nonnovant® and deternine materiality by reference to governing

substantive |aw.® No "genuine issue as to any material fact"

2 The district court adm nistratively closed the action
Wi th respect to the remai ni ng def endants, pendi ng the resol uti on of
the crimnal prosecutions against Smth and Freenman.

3 E.g., King v. Chide, 974 F.2d 653 (5th Cir. 1992).
4 Fed. R Civ.P. 56(c).

5 E.q., Lavespere v. N agara Mach. & Tool Wrks, Inc., 910
F.2d 167 (5th Gr. 1990); King.

6 Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986);
King; Fields v. Cty of South Houston, Tex., 922 F.2d 1183 (5th

4



exists and we perforce nust affirma grant of summary judgnent if
t he evi dence, so viewed, would not permt arational fact finder to
resol ve material issues against the novant.’

Qualified imunity shields officials fromliability for acts
which do not "violate clearly established rights of which a
reasonabl e person woul d have known, "8 under the | aw extant at the
relevant tinme.® In considering assertions of qualified imunity,
however, we conduct this "objective | egal reasonabl eness" anal ysi s,
only if the plaintiff has alleged violation of a "clearly
est abl i shed constitutional right." Spears' claimthat the search
of his office by Callahan and Caruso violated the fourth anmendnent
proscription on "unreasonable searches and seizures" fails to
surnount this initial hurdle.

The fourth anmendnent affords protection agai nst unreasonabl e

Cr. 1991).
! Lavespere; see Anderson, 477 U. S. at 251-52.

8 Harl ow v. Fitzgerald, 457 U. S. 800, 818 (1982); see also
Anderson v. Creighton, 483 U S. 635 (1987); Mtchell v. Forsyth
472 U.S. 511 (1985); King.

o E.q., Anderson, 483 U S. at 639; Mtchell, 472 U S. at
530; Harlow, 457 U S. at 818; King (citing Pfannstiel v. Cty of
Nhrlon 918 F.2d 1178 (5th Cr. 1990)).

10 Siegert v. Glley, 111 S.C. 1789, 1793 (1991); Quives V.
Canpbel |, 934 F.2d 668, 670 (5th Cir. 1991).



official intrusioninto protected privacy interests.! |In O Connor
v. Otega, ! the Suprene Court considered the application of that
provi sion to workpl ace searches of governnent enpl oyees. That case
i nvol ved a fourth amendnent claimarising out of the search of a
gover nnment enpl oyee's office by supervisors investigating alleged
m sf easance. ® Al though no opinion in O Connor conmanded majority
support, the justices wunaninously recognized the enployee's
protected privacy interest in his desk and filing cabinet, because
he had exclusive use of and stored personal itenms there.'* Five
justices further agreed that an intrusion by a public enployer on
such a protected privacy interest of a governnent enployee for
noni nvestigatory, work-related purposes and for investigation of
wor k-rel ated m sconduct does not violate the fourth anmendnent if

reasonable in its inception and scope.?® The plurality, however

1 See, e.d., United States v. Jacobsen, 466 U.S. 109
(1984) .

12 480 U.S. 709 (1987).

13 Supervi sors suspected the enpl oyee-physician of sexual
harassnment and m sconduct related to his supervi sion of a residency
traini ng program

14 Id. at 718-19 (plurality opinion); id. at 730-31 (Scali a,
J., concurring); id. at 732 (Blacknmun, J., dissenting).

15 O Connor, 480 U.S. at 725-26 (plurality opinion); id. at

732 ("I would hold that governnent searches to retrieve
work-related materials or to investigate violations of workplace
rules -- searches of the sort that are regarded as reasonabl e and
normal in the private-enployer context -- do not violate the Fourth

Amrendrent") (Scalia, J., concurring); see also Shields v. Burge,
874 F.2d 1201, 1203-04 (7th Cr. 1989) (plurality position in

6



carefully limted its holding to those two types of searches. ¢
The parties in the case at bar do not dispute that Spears had
a protected privacy interest in the areas searched by Caruso and
Cal | ahan. Undi sputed summary judgnent evi dence, however, reflects
that Strahan and Sm th approached Call ahan with proof that Spears

was using his position with the city to "fix" traffic tickets, and
that Caruso and Callahan entered Spears' office to investigate
those allegations. The summary judgnent evidence further
establishes that Callahan and Caruso restricted their search to
Spears' desk top, filing cabinet, unlocked desk drawers, and wall -
mount ed cubbyhol es. The record presents no issue of fact about
whet her Callahan and Caruso had, in the words of the O Connor
plurality, a reasonable suspicion that their search of Spears'
of fice would uncover new evidence of ticket-fixing, or about the
reasonabl eness of the scope of the search in view of those
suspi ci ons.

Spears argues that the record creates an issue of fact about

t he purpose of the July 2 search, precluding sunmary judgnent. W

O Connor had support of five justices); Schowengerdt v. Genera
Dynam cs Corp., 823 F.2d 1328, 1335 (9th G r. 1987) (sane). The
plurality indicated that this reasonableness turns upon the
exi stence of "reasonable grounds for suspecting that the search
W Il turn up evidence that the enployee is guilty of work-rel ated
m sconduct, or that the search is necessary for a noni nvestigatory
wor k-rel ated purpose"” and upon whether "the neasures adopted are
reasonably related to the objectives of the search and not

excessively intrusive in light of . . . the nature of the
[ msconduct]." O Connor, 480 U S. at 726 (quoting New Jersey V.

T.L.O, 469 U S. 325, 342 (1985)) (plurality opinion).

16 O Connor, 480 U.S. at 723 (plurality opinion).



cannot agree. He points to an affidavit by Caruso as evi dence t hat
Caruso conducted the search solely as part of a crimnal
investigation.! Affidavit testinony reflects that Caruso searched
Spears' office "to attenpt to | ocate evidence of nal feasance bei ng
conducted by a city enployee." Regardl ess of the parties'

characterizations of the search, inproper use of public office for

ticket-fixing -- investigation of which undi sputedly notivated the
search -- constitutes both crimnal wongdoing and "work-rel ated
m sconduct . " The O Connor Court did not purport to address

i nvestigative searches of this sort.!® Further, the sparse pre-
O Connor authority on the subject? suggests that such searches do

not violate the fourth anendnent.?® Against this backdrop, we are

17 In relevant part, that affidavit reads:

On or about June 28, 1989, | received a phone call from
Counci | man Bob Cal | ahan. He advised that Slidell Police
O ficers Jay Strahan and Ral ph Smith told him of thier
belief that public docunents in Larry Spear's [sic]
office. . . would aide [sic] the crimnal investigation
bei ng conducted by the Inspector General's Ofice.

18 | ndeed, we note that the O Connor Court reserved judgnment
on the standards governing investigatory searches directed at
uncovering purely crimnal m sconduct.

19 O Connor, 480 U.S. at 720-21 (noting paucity of
aut hority).

20 E.g., United States v. Collins, 349 F.2d 863 (2d Cir.
1965) (because "[t]he agents were not investigating a crine
unconnected with the perfornmance of defendant's duties as a Custons
enpl oyee, " search of surface and interior of enployee's desk to
| ocate evidence of nmail theft did not violate fourth anmendnent)
(citing United States v. Blok, 188 F.2d 1019 (D.C. Cr. 1951)).



i npel l ed to the concl usion that Spears has not all eged viol ati on of

a "clearly established" constitutional right.?

For the foregoi ng reasons, the judgnent of the district court

i s AFFI RMVED.

21 Spears also clains that the district court inproperly
entered sunmary judgnment against him before he could obtain
di scovery from Smth, Strahan, and Freeman. The record, however,
does not indicate that Spears raised this contention in the
district court and we therefore decline to consider it. E.

Campbel |l v. Sonat O fshore Drilling, Inc., 979 F.2d 1115 (5th G r
1992) .



