UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-3005
Summary Cal endar

ROBERT KARP, MD.,
Pl ai ntiff-Appellant,

VERSUS

TULANE UNI VERSI TY, ET AL.,
Def endant s- Appel | ees.

Appeals fromthe United States District Court
For the Eastern District of Louisiana
(91 Cv 120)

( Novenpmer 18, 1992 )

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND
Robert Karp was a student at Tul ane Medi cal School for nearly
four years before he was di sm ssed for academ c deficiencies. Karp
unsuccessful |y pursued several adm nistrative appellate renedies in

an attenpt to get reinstated. I nvoking diversity and federa

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



question jurisdiction, he filed the instant action in 1991. The
district court granted the defendants' notion to dismss or in the
alternative for sunmmary judgnment, fromwhich Karp tinely appeal ed.

Based on the underlying theory that he has been the victim of
a w despread conspiracy anong the nedical and admnistrative
| eadershi p of the Tul ane Medi cal School, Karp's conplaint | aunches
an attack alleging breach of contract, fraud, nuisance, violation
of his federal student records rights, negligence, |Iibel,
intentional infliction of enotional distress, negligent infliction
of enmotional distress, and civil RICO violations. The district
court dism ssed all nine causes of action asserted by Karp in his
conplaint for either failing to state a clai munder Fed. R Cv. P.
12(b)(6), or as a matter of |aw under summary judgnent.

OPI NI ON

Karp argues on appeal that the district court inproperly
dism ssed his civil RRCOclaimfor failure to state a claim The
district court found that Karp had failed to identify which section
of 18 U.S.C. 8§ 1962 the defendants had violated. Karp's conpl ai nt
does indeed fail to allege many of the elenents needed to sustain

a civil RICO action, see Alcorn County, Mss. v. US. Interstate

Supplies, 731 F.2d 1160, 1167-68 (5th Cir. 1984) (detailing
specifics required to state a civil RICO claim, but in two
separ at e suppl enent al nenoranda, whi ch shoul d be consi dered part of
his pleadings due to his status as a pro se litigant, Karp nakes

the allegations necessary to support his RI CO action



Karp's RICO claim still fails, however, as the statute of
limtations for filing such an action has expired. The Suprene
Court established a four-year prescriptive period for filing civil

Rl CO acti ons. Agency Holding Corp. v. Malley-Duff & Associ ates,

483 U. S. 143, 157, 107 S. &. 2759, 97 L. Ed.2d 121 (1987). Karp's
civil RICO suit accrued in 1979-1980, when he alleges that the

actions of the defendants first caused himinjury. Al George, Inc.

v. Envirotech Corp., 939 F.2d 1271, 1273 n.3 (5th Cr. 1991). He

did not file the instant action alleging RICO violations until
1991. Wile the district court did dismss Karp's RI CO cl ai ns on
grounds other than the affirmative defense of statute of
[imtations, the defendants did assert such a defense, and this
Court may affirm the dismssal of this claim on independent

gr ounds. Degan v. Ford Mdtor Co., 869 F.2d 889, 892 (5th Cr.

1989).

The district court's dism ssal of Karp's nui sance, negligence,
l'ibel, negligent and intentional infliction of enotional distress,
and student records clains should al so be affirnmed, as Karp neither
argues nor briefs these issues on appeal. These issues are

t heref ore deened abandoned. Ni sso-1wai Co. v. Cccidental Crude

Sales, Inc., 729 F.2d 1530, 1539 n.4 (5th Cr. 1984); see also
Bri nkmann v. Dall as County Deputy Sheriff Abner, 813 F.2d 744, 748

(5th CGr. 1987) (inadequate briefing on appeal anobunts to

abandonnent, even for a pro se litigant). Alternatively, these
clains -- with the exception of the student records claimfor which
Karp has failed to provide any statutory authority -- have all been



brought well outside of Louisiana' s one-year prescriptive period
for delictual actions. La. Gv. Code art. 3492 Under this
anal ysis, the only remai ni ng causes of action are Karp's cl ai ns of
fraud and breach of contract, which arose out of events allegedly
occurring in 1987-1992. These actions have not prescribed, as
Loui si ana has a ten-year prescriptive period for breach of contract
claims. La. Cv. Code art. 3544.

Karp al so argues on appeal that the district court inproperly
ruled on the defendants' notion to dismss and/or for sunmary
judgnment w thout considering his notion for a continuance to
conduct further discovery under Fed. R Cv. P. 56(f). Rule 56(f)
al l ows a nonnoving party nore tinme to conduct di scovery in order to
respond to a summary judgnent notion. Fed. R Cv. P. 56(f);

| nternati onal Shortstop, Inc. v. Rally's, Inc., 939 F. 2d 1257, 1266

(5th Gr. 1991), cert. denied, 112 S. C. 936 (1992). The Rule

requires, first, that the party seeking a continuance submt an
affidavit detailing the reasons for failing to respond to the
summary judgnent notion with sunmary judgnent evi dence of its own.
The Rule also requires that the affidavit show how the additional
information will defeat the summary judgnent notion by creating
genui ne issues of material fact. Id. at 1266-67. A district
court's denial of a Rule 56(f) request is reviewed for abuse of
di scretion. 1d.

Karp filed a detailed affidavit with the district court. The
district court did not rule on the notion before dism ssing Karp's

conplaint. As in International Shortstop, where this Court vacated




and remanded a summary judgnent order due to the district court's
failure to allow a continuance pursuant to Rule 56(f), Karp has
made unsuccessful attenpts, prior tothe district court's ruling on
the notion to dismss/sunmary judgnent notion, to obtain discovery
fromthe defendants relating to the contract and fraud cl ai ns, see

International Shortstop, 939 F.2d at 1267-68. Hs Rule 56(f)

motion also details the evidence he seeks through further
di scovery, and how that evidence relates to his contract and fraud
cl ai ns.

The delay also does not appear to be the result of any

dilatory tactics by Karp and, as this Court noted in International

Shortstop: "a continuance of a notion for summary judgnent for
pur poses of discovery should be granted alnost as a nmatter of
course." 1d. at 1267 (internal quotations and citations omtted).
Wil e the requests made by Karp in his Rule 56(f) notion relating
to his RICO nuisance, negligence, |ibel, negligent and i ntentional
infliction of enotional distress, and student records clains are
rendered noot by the dismssal of these clainms, his requests
pertaining to his clains of breach of contract and fraud shoul d be
pursued further.

The district court did, however, dismss Karp's breach of
contract and fraud clains on jurisdictional grounds, finding that
any damages Karp may have sustained fromthe breach of contract and
fraud woul d not be sufficient to support the anobunt in controversy
requi renment for diversity jurisdiction. As this Court has

consistently held, however, the anount in controversy requirenent



shoul d be decided based upon what the conplaint itself states,
unless it appears or can be shown that the anount stated in the

conplaint is not clained in good faith. Nat. Union Fire Ins. Co.

of Pittsburgh v. Russell, 972 F.2d 628, 630 (5th Cr. 1992).

To justify dism ssal on the question of good faith, "it nust
appear to a legal certainty that the claimis really for I ess than
the jurisdictional amount."” |1d. (internal quotations and citations
omtted). This question cannot be properly eval uated on the present
record, as the information Karp has already sought via his Rule
56(f) notion nmay have an inpact on this analysis.

W affirm the trial court's dismssal as to all grounds of
recovery except the contract and fraud clains. W reverse the
trial court's dism ssal of the fraud and contract cl ai ns and renmand
those clainms to the trial court for further handling in accordance

with this opinion.



