UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-3002
Summary Cal endar

United States of Anerica,
Pl ai ntiff-Appellee,

VERSUS

Janes T. Cronan,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(CR 90-126 D CA#91- 4226D))

(January 14, 1993)

Bef ore THORNBERRY, DAVIS, and SMTH, C rcuit Judges.
THORNBERRY, Circuit Judge":

Janes T. Cronan, proceeding pro se, brought this collateral
attack on his conviction by filing a notion to vacate sentence
pursuant to 28 U S.C. 8 2255. He clains that the district court

that convicted him denied him the right to present an insanity

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



def ense, that he was both inconpetent to stand trial and i nsane at
the time of the instant offense and that his attorney rendered
i neffective assistance of counsel. The Governnent clains that
Cronan is procedurally barred from even raising his clains on
coll ateral attack. W find no nerit in either the Governnment's
claimor Cronan's notion and affirmthe district court's denial of

Cronan's notion to vacate his sentence.

|. Facts and Prior Proceedings
Janmes T. Cronan was indicted on March 30, 1990 on one count of
possession with intent to distribute heroin, and one count of
di stribution of heroin.! Cronan gave notice of his intent to use
the insanity defense and the trial court granted the Governnent's
motion for a psychiatric examnation and a conpetency hearing.

After the exam nation, the district court, sua sponte, entered an

order finding Cronan conpetent to stand trial. Subsequently, the
Governnent noved to preclude Cronan from introducing expert
testinony on the issue of insanity. Cronan did not oppose the
nmotion since he did not intend to call experts. The case proceeded
to trial and Cronan was found guilty as charged and received two
concurrent 240-nonth sentences of incarceration, two concurrent 3-
year terms of supervised release, and a $100 special assessnent
f ee. Cronan directly appealed his conviction and this Court
affirmed. U S v. Cronan, 937 F.2d 163 (5th Gr. 1991).

Cronan then filed a notion to vacate his sentence pursuant to

121 U S C § 841(a)(1).



28 U.S.C. § 2255, which the district court denied. Cronan tinely

appeal ed.

1. Issues on Appeal
Cronan raises the follow ng i ssues on appeal: (1) Wether the
district court prejudiced Cronan by refusing his insanity defense;
(2) Whether Cronan was insane at the tinme of the crine and
i nconpetent to stand trial; (3) Whether Cronan's attorney provided
i neffective assistance of counsel. The governnent raises the
follow ng i ssue on appeal: (4) Wiether Cronan is procedurally

barred fromraising his clains.

I11. Standard of Review
On collateral review, we view the facts in the |ight nost
favorable to the verdict. U S. v. Drobny, 955 F.2d 990, 992 (5th
CGr. 1992).

| V. Discussion
A. Issue One

Cronan alleges that the district court erred by refusing to
allow himto use the insanity defense. In addition, Cronan argues
that the district court erred by relying on only one conpetency
report and exam nation. First of all, Cronan did not raise these
i ssues at the district court section 2255 proceedi ng, therefore, we
do not consider these issues on appeal. U S v. Smth, 915 F. 2d
959, 964 (5th Gr. 1990). Moreover, the district court did not
"refuse"” to hear the insanity defense. Rather, the record shows
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that Cronan's attorney withdrewthe insanity defense at the request
of Cronan.? Further, there is no evidence in the record that
Cronan ever objected to or contested the results of his psychiatric
exam nation. Therefore, there is no nerit in his claimthat the
district court erred by relying on only one conpetency report and
exam nati on
B. |Issue Two

Cronan next argues that he was legally insane at the tine he
commtted the crinme and that he was inconpetent to stand trial
both due to the nedication that he was taking. Cronan did not
rai se the inconpetency issue before the district court, therefore
we will not consider this argunent. Smth, 915 F.2d at 964.
Moreover, after the initial psychiatric evaluation, the district
court found Cronan conpetent to stand trial and Cronan offers no
evidence to contradict this finding. This argunent has no nerit.

Cronan al so argues that he was legally insane at the tine of
the crime. Only violations of constitutional rights and a narrow
range of other injuries that could not be raised on direct appeal
may be rai sed under section 2255. U S. v. Vaughn, 955 F.2d 367,
368 (5th Gr. 1992). Further, in order for relief to be granted
under section 2255, the violation nust work a conpl ete m scarri age
of justice. 1d. Cronan failed to assert his insanity claimat the
district court during trial, therefore, his claimdoes not riseto

the | evel of a constitutional violation. See Volson v. Bl ackburn,

2 To the judge: "He has instructed ne not to argue [insanity]
because he thinks we are winning...."
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794 F.2d 173, 176-77 (5th Cr. 1986). In addition, given the
sparse al l egations regarding this alleged insanity containedin his
section 2255 notion, even if the issue could not have been raised
on direct appeal, he has not shown a "conplete mscarriage of
justice." Vaughn, 955 F.2d at 368. Clearly, a defendant could
have a nental disorder and still be legally responsible for his
crine.? US v. Collins, 690 F.2d 431, 434 (5th Cr. 1982).
Therefore, Cronan's assertion that he should be "presuned" insane
because he has been in and out of nental institutions for several
years has no nerit.

Cronan stresses that the fact that he was taking Haldol, a
very strong anti-psychotic tranquilizer, on the day of the offense,
shows that he was | egally i nsane. Cronan argues that 13 days prior
to the offense, he went to the energency room of East Jefferson
Ceneral Hospital and was di agnosed with schi zophrenia, drug abuse,
and was prescribed Haldol. A copy of the energency roomreport was
submtted for the record and clearly indicates that Cronan was
already on Haldol,* GCronan was oriented, had no overt
hal | uci nati ons or delusions, was awake and alert, but did show a
depressed nood and a flat affect. Cronan's argunent that by
inplication, he was legally i nsane 13 days after the energency room

visit when he commtted the instant offense because he was

3 A federal crimnal defendant is legally insane if, at the
time of the crinme, he was incapable of appreciating the
wrongf ul ness of his conduct. Collins, 690 F.2d at 434.

4 Cronan told the physician that, "it [Haldol] don't work good
on ne. | don't feel good."



prescribed Hal dol, is not supported by the energency roomreport.
Finally, Cronan argues that on March 29, 1990, the day after he was
arrested, the correctional center physician found him to be
i ncoherent and hearing voices and pronptly sent himto the nental
health unit for treatnment. Cronan insists this shows that he was
i nconpetent to stand trial. Wile Cronan all eges that he was found
"psychotic" the day after his arrest, he failed to raise this
allegation at the district court level and is precluded fromdoing
so now. Smth, 915 F.2d at 964.
C. Issue Three
Cronan conplains that his counsel was ineffective. The
Suprene Court has established a two-part test to eval uate cl ai ns of
i neffective assistance of counsel. Strickland v. Washington, 466
US 668, 687, 104 S.C. 2052, 2064, 80 L.Ed.2d 674 (1984). I n
order to establish such a claim a defendant nust neet both prongs
of this test. First, the defendant nust show that his counsel's
performance was deficient. "This requires show ng that counse
made errors so serious that counsel was not functioning as the
“counsel' guaranteed the defendant by the Sixth Anendnent." |d.
A lawer's representation is deficient only if it falls below an
obj ective standard of reasonabl eness, neasured under prevailing
professional norns. 1d. at 2064.
Second, the defendant nust show that his defense was
prejudi ced by the deficient performance. "This requires show ng
that counsel's errors were so serious as to deprive the defendant

of a fair trial, a trial whose result is reliable." 1d. at 2064.



In order to establish prejudice, he nust show that there is a
reasonabl e probability that a different result woul d have occurred
but for the deficient representation. 1d. at 2068. |n assessing
counsel's decisions, we nust afford his performance a hi gh degree
of deference. 1d. at 2065. "[S]econd-guessing is not the test for
i neffective assi stance of counsel." King v. Lynaugh, 868 F.2d 1400,
1405 (5th Gr.), cert. denied, 489 U S 1099, 109 S. . 1576, 103
L. Ed 2d 942 (1989).

Cronan alleges that his attorney was ineffective for not
presenting an insanity defense. The decision not to proceed with
an insanity defense is ordinarily a matter of trial strategy which
is well within the acceptable range of professional conduct. See
Mcl nerney v. Puckett, 919 F.2d 350, 353 (5th Cr. 1990). Cronan
has not shown extraordinary circunstances that would warrant
deviation fromthis general rule.

Cronan also alleges ineffective assistance due to his
attorney's failure to: (1) nove for an independent psychiatric
exam nation; and, (2) call defense wtnesses in addition to
Cronan's nother. Cronan has failed to show that his defense was
prejudi ced by the attorney's actions as required under Strickl and.
He has failed to show howthe attorney's conduct woul d have changed
the outconme of the trial. Wile we construe pro se habeas corpus
petitions liberally,® nmere conclusory allegations on a critica
issue are insufficient to raise a constitutional issue. Ross v.

Estelle, 694 F.2d 1008, 1012 (5th Cr. 1983). Therefore, we are

5> @Quidroz v. Lynaugh, 852 F.2d 832, 834 (5th Cir. 1988).
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not persuaded to change the di sposition of the court bel ow based on
the conclusory allegations that Cronan presented in his habeas
petition to the district court or in his brief to this Court.
D. |ssue Four
The Governnent contends that Cronan is procedurally barred
fromraising the issues contained in his section 2255 notion. To

i nvoke the procedural bar, however, the Governnent nust raise it at

the district court |evel. Drobny, 955 F.2d 990, 995 (5th Gr.
1992). Cenerally, this Court will not consider a |legal issue not
presented to the district court. ld. (citing Washington v.

Wat ki ns, 655 F.2d 1346, 1368 (5th CGr. Unit A Sept. 1981).

Concl usi on
Based on the foregoing, reviewed in the |light nost favorable

to the verdict, we affirmthe district court.



