UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3001
Summary Cal endar

ROSETTA HI LLARY,
Pl ai ntiff-Appellant,
VERSUS
TRANS WORLD Al RLI NES, | NC. ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-91-1312-D)

(January 13, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.

PER CURI AM !

In issue is whether the district court abused its discretion
in denying plaintiff's notion for voluntary dismssal and,
concomtantly, granting defendant summary judgnent and thereby
dismssing plaintiff's claim with prejudice, where a dismssa
W thout prejudice would not only have exposed defendant to
litigation in another forum but al so woul d have stri pped def endant

of an affirmative defense. Finding noreversible error, we AFFI RM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



l.

Rosetta Hillary was a passenger on a TWA flight from Los
Angeles, California, to St. Louis, Mssouri, in Mirch 1987.
Hillary alleges that as she prepared to deplane in St. Louis, a TWA
enpl oyee was renoving a personal conputer from an overhead bin
above her seat; the conputer fell, injuring her. Over four years
later, in April 1991, Hllary sued TWA in federal district court in
Loui si ana, pursuant to diversity jurisdiction.?

TWA noved for summary judgnent, asserting that Louisiana's
one-year statute of limtations barred the claim?® |In response,
Hillary contended that, notwithstanding her filing suit in
Loui siana, the "only solution to [her] dilemm" was to attenpt to
use Mssouri's five-year statute of Ilimtations, instead of
Louisiana's.* In the alternative, Hllary noved for voluntary

di sm ssal, under Fed. R Cv. P. 41(a)(2), so that she coul d pursue

2 TWA has since filed for bankruptcy; the Bankruptcy Court in
Del aware nodified the automatic stay to allow H llary to proceed,

pursuant to a stipulation fromHillary that she woul d enforce any
j udgnent she obtai ned only against TWA's insurers.

3 Al t hough the Louisiana statute is not identified, we assune
that it is La. Gv. Code Ann. art. 3492 (West 1993), which
provides, in relevant part: "Delictual actions are subject to a

i berative prescription of one year. This prescription conmences
to run fromthe day injury or danage is sustained...."

4 Hllary conceded, however, that the district <court in
Loui siana had to apply Louisiana's statute of limtations, not
M ssouri's. In her nmenorandumin opposition to summary judgnent,
Hillary stated that she was "hardpressed [sic] to deny the
correctness of defendant's position”, i.e., that the statute of
limtations entitled TWAto sunmary judgnent. She al so stated that
she realized that the court would "customarily apply the | aw of the
forumto the issue of limtations in a diversity case... plaintiff
can not refute the fact that Louisiana's prescriptive period has
expired."



her case in federal court in Mssouri. At the sane time, Hillary
filed suit against TWA in federal district court in Mssouri.

In ajudgnment entered i n Decenber 1991, the Louisiana district
court granted TWA's notion for summary judgnent, based on
Loui siana's statute of [imtations, and denied Hllary's notion for
voluntary di sm ssal w thout prejudice. Accordingly, it dismssed
her claimw th prejudice.

.
Rule 41(a)(2) states in pertinent part that:
an action shall not be dismssed at the plaintiff's

i nst ance save upon order of the court and upon such
ternms and conditions as the court deens proper...

Unless otherwise specified in the order, a
di sm ssal under this paragraph is wthout
prej udi ce.

The district court's denial of a Rule 41(a)(2) notionis wthinits
sound discretion; we review only for abuse of that discretion.
Phillips v. Illinois Cent. Gulf RR, 874 F.2d 984, 986 (5th GCr.
1989). The only issue before us is such abuse of discretion vel
non, concerning Hillary's notion being denied, with the result that
her claimwas dismssed with, rather than w thout, prejudice.

In denying Hillary's Rule 41(a)(2) notion, the district court
cited Phillips, 874 F.2d 984. That case governs here, although
Hllary urges us to follow the Eleventh Circuit's decision in
McCants v. Ford Motor Co., 781 F.2d 855 (11th G r. 1986).

McCants held that, absent bad faith on the part of the novant
or "plain legal prejudice" to the defendant, a notion to dism ss
under Rule 41(a)(2) should be granted, and the case dism ssed
W thout prejudice. Id. at 858. The McCants court al so stated that

- 3 -



"the likelihood that a dism ssal wthout prejudice will deny the
defendant a statute of limtations defense does not constitute
pl ain | egal prejudice and hence should not al one preclude such a
di smissal."® Id,.

In Phillips, however, this court discussed the quoted | anguage
fromMCants, and reached a different result -- the result that TWA
urges -- that the loss of a statute of limtations defense is
plainly prejudicial to the defendant, making denial of the notion
appropriate. Phillips, 874 F.2d at 987. Phillips stated:

We agree that the nere prospect of a second | awsuit
on the sane facts is not sufficiently prejudicial
to the defendant to justify denial of a Rule
41(a)(2) notion to dismss. |In this case, however,

the facts in the second lawsuit would differ in
that the defendant woul d be stripped of an absol ute

defense to the suit -- the difference between
W nning the case without a trial and abiding the
unknown out cone of such a proceeding. |If this does

not constitute <clear legal prejudice to the
defendant, it is hard to envision what woul d.

ld. (internal citation omtted); but see id. at 990 (Politz, J.,
di ssenting); see also |kospentakis v. Thalassic S.S. Agency, 915
F.2d 176, 178 (5th Cr. 1990) (discussing Phillips). Thi s case

presents us with the sane situation-- the potential that, absent a

dismssal with prejudice, TWA will be stripped of its absolute
defense of the statute of limtations.® Therefore, we find no
5 Li ke the defendants in McCants and Phillips, TWA can use the

statute of [imtations to bar Hllary's claimin the state where
the Rule 41(a)(2) notion was filed, but would not be able to do so
in asecond forum- here, Mssouri, where the applicable statute is
five years. Mb. Ann. Stat. 8§ 516.120 (Vernon 1991).

6 The district court order contains |anguage that seens to
limt, or nodify, the dismssal, so that it applies only to that
court:



abuse of discretion in the district court's denial of Hillary's
motion for voluntary dism ssal w thout prejudice, under the rule
set out in Phillips.
L1,
For the foregoing reasons, the judgnent is

AFFI RVED.

This ruling does not reach the nerits of
Plaintiff's claim and this court expresses no
opinion as to whether this matter can now be
litigated in sonme other forum that does not apply
the Loui siana prescriptive period. Accordingly,

IT IS ORDERED that Defendant's Mtion for
Summary Judgnent is hereby GRANTED, dism ssing
Plaintiff's claimwth prejudice in this court.

(Enphasi s added.)

As noted, Hillary states that she filed suit in Mssouri when she
filed her Rule 41(a)(2) notion in Louisiana. O course, the
district court in Mssouri, not this court, controls that suit.
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