IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2941
Conf er ence Cal endar

ANDRE W NTERS,
Pl ai ntiff-Appellee,
vVer sus
D. CULAK ET AL.,
Def endant s,
D. RAIBON, D. DEBLANC

and M MARTI N
Def endant s- Appel | ant s.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CA-H-91-878
(Cctober 29, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

The appel lants, police officers of the Gty of Houston,
appeal the district court's denial of their notion for summary
j udgnent based on qualified imunity and argue that, because
plaintiff Andre Wnters never filed an affidavit in response to
their nmotion, the district court should have granted summary
j udgnent .

Under Fed. R Cv. P. 56(c), the party noving for summary

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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j udgnent nust show that no genuine issue of material fact renains

in order to mandate a granting of the notion. Celotex Corp. v.

Catrett, 477 U. S. 317, 322-23, 106 S.C. 2548, 91 L.Ed.2d 265
(1986). The dispute is genuine if the evidence shows that a
reasonable jury could return a verdict for the non-noving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 106 S. C

2505, 2511, 91 L.Ed.2d 202 (1986); see Enlow v. Tishom ngo
County, 962 F.2d 501, 511-13 (5th Cr. 1992) (existence of
genui ne issue of material fact will preclude summary judgnent
based on qualified i munity).

The burden under Rule 56 lies initially on the noving party;
if the noving party fails to denonstrate the absence of a genuine
i ssue of fact, the non-noving party can defeat the notion w thout
provi ding additional affidavits and may point to the evidence

already in the record. See Isquith v. Mddle South Uilities,

Inc., 847 F.2d 186, 198-99 (5th Cr.), cert. denied, 488 U S. 926

(1988). To the extent that the defendants argue that a non-
movi ng party nust always submit an affidavit to defeat a notion
for summary judgnent, their argunent msstates the |aw. However,
t he defendants' appeal fails on a nore fundanental ground.

Al t hough an order denying a notion for summary judgnent
based on a claimof qualified inmunity in a 8 1983 action is
i mredi ately appeal able to the extent that it turns on an issue of

law, Mtchell v. Forsyth, 472 U S. 511, 530, 105 S.C. 2806, 86

L. Ed. 2d 411 (1985), if disputed factual issues material to
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immunity are present, the district court's denial of sunmmary
j udgnent sought on the basis of immunity is not appeal abl e.

Feagley v. Waddill, 868 F.2d 1437, 1439 (5th Cr. 1989).

In qualified-imunity cases, the plaintiff nust initially
"allege a violation of a clearly established constitutional
right" under current law, then nust defeat qualified i munity
under "clearly established aw' at the tine of the incident.

Muille v. Gty of Live Gak, 977 F.2d 924, 927-28 (5th G

1992), cert. denied, 113 S. Ct. 2443 (1993).

Wnters's conplaint alleged the use of excessive force, a
constitutional violation under the Fourth Anendnent's guarantee
of freedom from unreasonabl e searches. See id. at 927. |In order
to prevail on a constitutional excessive-force claim the
"clearly established law' at the tine of the incident required
Wnters to show the followng: "(1) a significant injury, which
(2) resulted directly and only fromthe use of force that was

clearly excessive to the need; and the excessiveness of which was

(3) objectively unreasonable.” Johnson v. Mrel, 876 F.2d 477,
479-80 (5th Gr. 1989) (en banc). Wnters's alleged injuries, a
broken neck and spine resulting in paralysis, were indisputedly
significant, thereby satisfying the first prong of Mrel.

In support of their summary judgnent notion, the defendants
attached Wnters's deposition and Oficer DeBlanc's affidavit.
That affidavit stated that Wnters apparently was injured when he

hit a window while trying to escape. In his opposition to the
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nmotion, Wnters pointed out that Oficer DeBlanc's affidavit
asserted facts that he admttedly did not wtness. He also
referred to his own deposition testinony, which stated that he
was attenpting to "freeze," in accordance with the officers
instructions, when he was assaulted. He further stated that the
only officers with whom he had contact were DeBlanc and a white
femal e.

The summary-judgnent evidence submtted by the defendants
rai ses, rather than dispels, genuine issues of material fact.
The district court's denial of summary judgnent sought on the
basis of immunity is therefore not appeal able. Feagley, 868 F.2d
at 1439. Accordingly, the appeal is DI SM SSED for |ack of

appel l ate jurisdiction.



