IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2932
(Summary Cal endar)

VI CKY BROOMFI ELD, As representative
of the Estate of Spencer Wbb, Jr.,
Deceased and as Next Friend of
WIIliam Cody Webb, a m nor,
Pl ai ntiff-Appellant,
ver sus
UNI TED STATES OF AMERI CA

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H90-273)

(March 28, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

In this Suits in Admralty Act! case, Plaintiff-Appellant

Vicky Broonfield, in her representative capacities, appeals the

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

1 46 U.S.C. App. § 741.



judgnent in favor of Defendant-Appellee, United States of Anerica,
including the court's refusal to award a fee to the guardian ad
litemit had appointed to represent the decedent's mnor child.
Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

The facts of this case are essentially undisputed. On or
about Novenber 7, 1988, Spencer Wbb, Jr. drowned in the Gulf of
Mexi co, near the nouth of the Colorado River. A year and one-half
earlier, the U S. Coast Guard had |lights installed on the east and
west jetties, which extended into the Gulf fromthe nouth of the
river. In Septenber 1988, however, Hurricane Gl bert conpletely
destroyed the structure, the "day board," and the light at the
seaward end of the east jetty. The Coast Guard did not replace the
light on the east jetty until February 1989, sone three nonths
after Webb's deat h. For sone tinme prior to his death, Wbb had
passed through the jetties approximately twice a week on fishing
trips with Nelson Charland or Vicky Broonfield, each of whom knew
before the Novenber 7th trip that the east jetty |light was m ssing.

On Cctober 21, 1988, approximately two weeks before Wbb's
death, the U S. Arny Corps of Engineers notified the Coast CGuard
that the jetty lights had been destroyed. Beginning that day and
conti nui ng through October 31st, the Coast Guard caused notices of
the light's destruction to be broadcast several tines daily on
mari ne safety frequencies. The Coast Guard al so published notices

of the light's destruction in the weekly Notices to Mariners of



Oct ober 25, 1988, and Novenber 1, 1988.

Late on the afternoon of Novenber 6th, Whbb and Charland, in
a boat neasuring between 25 and 29 feet in length, travel ed t hrough
the jetties a distance of 32 mles into the Gulf of Mexico to an
of fshore oil platform to which they tied up and started to fish.
In the early norning hours of Novenber 7th, Whbb and Charl and
st opped fishing and started back to shore after increasingly high
w nds and waves caused their nooring to break free of the platform

The fishernmen arrived at the nouth of the Col orado Ri ver about
eight o' clock in the norning, at which tine the seas were running
ten to fourteen feet. Wbb knew that seas of only six or eight
feet would cover the east jetty, that there was no marker on the
seaward end of the jetty, and that he would need to navigate the
channel between the jetties. Wile the boat was approaching the
channel with the east jetty in sightsQand Webb was in the process
of turning the boat to nake a nore direct entry into the channel SQa
| arge wave caused the boat to roll. Wen that happened Wbb fell
over board, disappeared, and drowned.

Follow ng a bench trial on the nerits, the district court
i ssued oral findings of fact and concl usions of |aw, and requested
the guardian ad |item appointed by that court, to advise the court
regarding her clains for fees. |In thereafter denying the guardi an
ad litems request for fees, the district court concluded that
neither the Suits in Admralty Act nor the Federal Tort C ains Act
contain express authorization for taxing the United States wth

such fees (or list such fees as taxable costs or expenses), and



t hat each act provides for an award of fees or expenses only to the
prevailing party.
|1
ANALYSI S

A Causati on

Broonfield argues that Wbb's reliance is not an essenti al
el ement of causation because the United States created the hazard
by its construction of the east jetty and that the district court
shoul d have applied a negligence analysis to the instant facts. W
review judgnents of a district court sitting without a jury in
admralty nmatters wunder the "clearly erroneous"” standard.

Transorient Navigators Co., S.A. v. The MS SOUTHWND, 714 F.2d

1358, 1364 (5th Gr. 1983). "A finding is clearly erroneous when
al though there is evidence to support it, the review ng court on
the entire evidence is left wwth a definite and firm conviction
that a m stake has been commtted.” 1d. (internal quotation and
citations omtted). Questions of negligence and proxi mate causes
are al so reviewed under this standard. 1d.

In Indian Towing Co. v. United States, 350 U S. 61, 69,

76 S.Ct. 122, 100 L.Ed. 48 (1955), the Suprene Court established
the limts of the Coast Guard's duty respecting placenent and
mai nt enance of navi gational aids:

The Coast Guard need not undertake the
i ght house service. But once it exercised its
di scretion to operate a light . . . and
engendered reliance on the guidance afforded
by the light, it was obligated to use due care
to nmake certain that the light was kept in
good working order; and, if the light did
becone extingui shed, then the Coast CGuard was

4



further obligated to use due care to di scover
this fact and to repair the light or give
warning that it was not functioning.

Appl yi ng the I ndian Towi ng anal ysis, we have required a plaintiff

to show not only that the navigational aid was inproperly placed,

but also that the position of the aid "reasonably affect[ed] the

i ntended navi gati on. This causal connection is explained as a
requi renent of reliance." |Inter-Cities Navigation Corp. v. United
States, 608 F.2d 1079, 1082 (5th Gr. 1979). In Inter-Gties

because no credi bl e evi dence was presented to show that the mariner
knew the correct charted position of the buoy and because he
admtted that he had nmade the turn by reference to the off-station
position of the buoy, we concl uded that the dislocation of the buoy
was not a cause in fact of the collision and that the governnent
was not |iable. Evi dence of reliance is necessary to establish
that the Coast CGuard's negligence was a cause of the injury. See

Sheridan Transp. Co. Vv. United States, 834 F.2d 467, 474-78

(5th CGr. 1987) (once Coast Guard undertook to mark wecks, it had
duty to notify mariners when it noved buoy substantial distance
fromwecks; as it failed to do so and tug captain and river pil ot
relied to their detrinment on msplaced buoy in nmaking their
approach, determ nation that Coast Guard's negligence proximtely
caused allision was appropriate, and case was renanded for

assessnent of conparative fault). See also De Bardel eben Marine

Corp. v. United States, 451 F.2d 140, 149 (5th CGr. 1971) (in

context of chart error corrected by publication, governnent's

obligation ceases when it is reasonable to presune that prudent



shi powner - navi gat or woul d have recei ved Notice to Mari ners advi si ng
of publication of revised chart correctly portraying condition in
gquestion). Only if the court determnes that the Coast CGuard's
negligence is a proxi mate cause of the accident must it apportion
damages based on its assessnent of conparative fault between the

parties. Tringali Bros. v. United States, 630 F.2d 1089, 1090 (5th

Cir. 1980).

As the district court determ nedsQand the plaintiff does not
di sputesQthat (1) Webb knew that the east jetty |ight had been
destroyed, (2) the Coast Guard published notice of such destruction
thereby satisfying its duty of due care, (3) Wbb had negoti ated
the unmarked jetty on an ongoi ng basis prior to the accident, and
(4) Webb had actually sighted the unmarked east jetty prior to
bei ng washed out of the boat, the district court's determ nations
that Broonfield failed to establish causation and that the Coast
Guard was not negligent (pretermtting a conparative-fault
anal ysis) were not clearly erroneous. Accordingly, as causation
and negligence were not established, no conparative-fault anal ysis
was necessary.

B. Fees of the GQuardian Ad Litem

Broonfield contends that the district court abused its
discretion in failing to award a fee to the guardian ad litem
because such fees are taxable as costs, and the determ nation of
the party to be taxed was wthin the court's discretion. W review
a district court's award of costs for abuse of discretion. United

States v. Mtchell, 580 F.2d 789, 793 (5th Cr. 1978).




Fed. R Cv. P. 17(c) provides that a court shall appoint a
guardian ad litem for an infant or an inconpetent person not
otherwi se represented in an action. The guardian ad litem
functions as an officer of the court; as such, his expenses are
properly taxable as costs pursuant to Fed. R GCv. P. 54(d).
duPont v. Southern Nat'l Bank of Houston, Tex., 771 F.2d 874, 882

(5th Cr. 1985), cert. denied, 475 U. S. 1085 (1986). Rule 54(d)

provides that "[e]xcept when express provision therefor is nmade
either in a statute of the United States or in these rules, costs
shall be allowed as of course to the prevailing party unless the
court otherwise directs."” That general rule is subject to the
caveat that "costs against the United States, its officers, and
agencies shall be inposed only to the extent permtted by law "
Id. This suit was commenced pursuant to the Suit in Admralty Act,
46 U. S.C. app. 88 741 et seq. and the admralty jurisdiction of the
district court, 28 U S.C. 8§ 1333. 46 U.S.C. app. 8 743 provides
that "the rul es of practice obtaining inlike cases between private
parties" are applicable, and that a decree against the United
States may include costs of suit. The provision is silent
respecting taxation of costs when the United States prevails;
accordingly, the requirenent of express authority under Rul e 54(d)
has not been net, and the district court did not abuse its
discretion in refusing to inpose such costs against the United
States as prevailing party.

AFFI RVED.



