IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2931

Summary Cal endar

GERTERI NE NOBLES,
Pl ai ntiff-Appellant,
vVer sus

METROPOLI TAN TRANSI T
AUTHORI TY, Et Al.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H 92-1618)

(January 11, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Certerine Nobles appeals fromthe decisions of the district
court granting summary judgnent in favor of defendant
Metropolitan Transit Authority and di sm ssing her petition for
failure to state a claimas to defendants Transport Wrkers Union

of Anmerica, AFL-CIO and its Local 260.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| . BACKGROUND
A. Facts

Certerine Nobles was hired as a bus operator in April 1982
by the Metropolitan Transit Authority ("Metro"), a public entity
responsi ble for providing public transportation services in
Houston, Texas. As such, she was within the categories of Metro
enpl oyees represented by the Transport Wirkers Union of Anerica,
AFL-CI O and its Local 260 (collectively referred to herein as
“the Union"). In Cctober 1989, Metro and the Union signed a
Menor andum of Under st andi ng regardi ng al cohol and drug screening
of enpl oyees, and the two entities signed a new Menorandum of
Under st andi ng on that subject in Novenber 1990. Both Menoranda
provi ded for al cohol and drug treatnent under certain
ci rcunstances and for random al cohol and drug testing of
enpl oyees. The Menoranda were approved by Metro's board of
directors and the nenbership of the Union.

After a extended absence from work, Nobles was tested for
drug use on February 9, 1990. The test result was negati ve.
However, she tested positive for marijuana use in a random drug
test on February 26, 1990. Consistent with the terns of the
Menor andum of Understanding then in effect, she was required to
undergo treatnent and periodic testing as a condition of
retaining her position with Metro. She tested negative in a
periodic test adm nistered on March 19, 1990, but she again

tested positive for marijuana use in a periodic test adm nistered



on May 15, 1990. Nobles was discharged on June 6, 1990, because
she failed the May 15 test.

The Union filed a grievance to protest Nobles's discharge.
Metro denied the grievance, and the Union requested arbitration
of the dispute, contending that Nobles's discharge was w t hout
"just cause" and thus violated the Union's | abor agreenent with
Metro. The grievance proceeded to arbitration, and on June 21,
1991, the arbitrator ordered Metro to reinstate Nobles after an
evidentiary hearing, finding that there was uncertainty about the
validity of the drug test. Metro immediately acted to reinstate
Nobl es in accordance with its return-to-wrk policies. One of
these policies was a mandatory drug test. Nobles submtted to
the test, which used a urine sanple provided by Nobles on July 3,
1991. The sanple tested positive for the presence of marijuana
at prohibited |evels.

Because Nobles failed the July 3, 1991, drug test, Metro did
not put her back to work; Metro did, however, conply with the
arbitrator's award of back pay from June 6, 1990, through July 3,
1991. After Metro orally notified Nobles that she would not be
permtted to return to work, the Union demanded that Metro put
Nobl es back to work despite her failure of the July 3 drug test.
The Union filed a second grievance agai nst Metro on Nobles's
behal f on July 26, 1991. Metro denied the grievance, and a
second arbitration hearing was held on April 15, 1992, before a
different arbitrator. After a full arbitration hearing, the

arbitrator rendered his decision on May 12, 1992. He concl uded



that just cause existed for Metro's refusal to reinstate Nobles
and deni ed her grievance. He also concluded that the July 3,
1991, drug test violated neither the first arbitration award nor
t he | abor agreenent.
B. Procedural History

On June 2, 1992, Nobles filed suit pro se against Metro and
the Union in the United States District Court for the Southern
District of Texas. Her conplaint alleged that the defendants had
vi ol ated the | abor agreenent and the Union's constitution, and
that Metro had wongfully discharged her and failed to conply
wth the first arbitration award. Jurisdiction was predicated,
W t hout explanation, on the Fourteenth Amendnent. The Union
filed its answer on June 22, 1992, and Metro filed its answer on
June 29, 1992.

Nobl es filed an "Anendnent to Petition" on July 20, 1992,
W t hout obtaining | eave of court to do so. This docunent
expanded the |ist of clains against Metro and the Union. Nobles
all eged that Metro, inter alia, violated the |abor agreenent,
vi ol at ed Nobl es's Fourth Anendnent rights, violated the
arbitrator's award fromthe first arbitration, and failed to
i nform Nobl es about the new drug testing policy. She also

all eged that the Union, inter alia, violated its constitution and

| ocal by-laws and breached its duty of fair representation.
Metro filed a notion to dismss or, in the alternative, for
summary judgnent, as well as a notion to strike Nobles's

"Amendnent to Petition.” In support of its notion for summary



judgnent, Metro filed the affidavit of Howard W Lew s, who was
Metro's director of |labor relations from 1983 to 1992. Hi s
affidavit established the facts as recited above.

The district court held a hearing on Metro's notions on
Oct ober 23, 1992. The court denied the notion to strike but
granted Metro's notion for summary judgnent. The court accepted
and granted the Union's oral notion to dismss Nobles's suit as
to the Union for failure to state a claim Final judgnment
reflecting these rulings was entered on Novenber 4, 1992. Nobles

tinely filed her notice of appeal.

1. STANDARD OF REVI EW
We review the granting of summary judgnent de novo, applying
the sanme criteria used by the district court in the first
instance. That is, we review the evidence and inferences to be
drawn therefromin the |ight nost favorable to the nonnoving

party. Federal Deposit Ins. Corp. v. Dawson, 4 F.3d 1303, 1306

(5th Gr. 1993); Fraire v. Gty of Arlington, 957 F.2d 1268, 1273

(5th Gr.), cert. denied, 113 S. C. 462 (1992). Sunmary

judgnent is proper "if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnment
as a matter of law" Feb. R CQv. P. 56(c).

We review a dism ssal for failure to state a cl ai munder the

sane standard used by the district court: a claimmy not be



di sm ssed unless it appears certain that the plaintiff cannot
prove any set of facts in support of his claimthat would entitle

himto relief. Benton v. United States, 960 F.2d 19, 21 (5th

Cr. 1992).
Finally, we note that briefs and papers of pro se litigants
are to be construed nore perm ssively than those filed by

counsel . Securities and Exchange Commin v. AMX, Int'l, Inc., 7

F.3d 71, 75 (5th Gir. 1993).

[11. ANALYSI S
A. Fourth Amendment O aim

Nobl es rai sed her Fourth Amendnent claim which we liberally
construe as a civil rights conplaint for violations of her Fourth
Amendnent right to privacy, against Metro for the first tinme in
her "Amendnent to Petition."™ Metro argues that this claimwas
not properly before the district court and is not properly before
us because Nobl es neither sought nor obtained | eave of court to
file the anmendnent. Under Federal Rule of G vil Procedure 15(a),
a party may not anend a pleading after a responsive pleadi ng has
been served except "by |eave of court or by witten consent of
the adverse party." The defendants filed and served ori ginal
answers to Nobles's original conplaint on June 22 and June 29,
1992. Nobles filed her anmendnent on July 20, 1992, w thout | eave
of court or witten consent of either defendant.

The Seventh G rcuit has held that filing an anmendnent to a

conpl aint without seeking | eave of court or the witten consent



of the parties when such is required is a nullity. Friednman v.

Village of Skokie, 763 F.2d 236, 239 (7th Gr. 1985); see also

Straub v. Desa Indus., Inc., 8 F.RD. 6, 8 (MD. Pa. 1980) ("In

general, if an anendnent that cannot be nade as of right is
served wi thout obtaining the Court's | eave or the opposing
party's consent, it is without |egal effect and any new matter it
contains will not be considered unless the anmendnent is re-
submtted for the Court's approval."). However, sone courts have
recogni zed that it is in keeping wwth the Iiberal anmendnent
policy of Rule 15 to allow consideration of an untinely and

i nproperly introduced anmendnent if it appears that |eave of court
woul d have been granted if sought and that none of the parties

woul d be prejudiced by allow ng the change. Hoover v. Blue Cross

and Blue Shield, 855 F.2d 1538, 1544 (11th Cr. 1988); Straub, 88

F.RD at 8-9; 6 CHARLES A. WRIGHT ET AL., Federal Practice and

Procedure § 1484, at 601-02 (2d ed. 1990).

In any event, it appears that the district court in this
case permtted the plaintiff's anendnent, albeit after the fact.
The court denied Metro's notion to strike, stating on the record,
"Metro's notion to strike [Nobles's] pleadings is denied. W
m ght as well leave themin the file. | don't think it makes any
difference." The decision to grant or deny a plaintiff's notion
to amend is entrusted to the sound discretion of the district

court. Avatar Exploration, Inc. v. Chevron, US. A ., Inc., 933

F.2d 314, 320 (5th Gr. 1991). The district court's refusal to

stri ke Nobles's anended conplaint was within its discretion; the



effect of that refusal was to bring Nobles's Fourth Amendnent
cl ai m before the court.

Metro's notion for dismssal or, in the alternative, for
summary judgnent, does not address Nobles's Fourth Anendnent
claim W nust therefore consider whether the district court
erred in entering summary judgnent agai nst Nobles on that claim

Al t hough a district court may grant a notion for sunmary

j udgnent sua sponte, it nust give proper notice to the adverse

party before it does so. Judwin Properties, Inc. v. United

States Fire Ins. Co., 973 F.2d 432, 436 (5th Gr. 1992) (citing

FED. R CQv. P. 56(c)). Nobles was thus entitled to receive ten
days notice before the district court granted summary judgnent on

her Fourth Amendnent claim ld. at 436-37; NL Indus., Inc. V.

GHR Enerqgy Corp., 940 F.2d 957, 965 (5th Cr. 1991), cert.

denied, 112 S. . 873 (1992). Although Nobles's chances of
prevailing on her Fourth Amendnent claimmy be poor in |ight of

such cases as National Treasury Enpl oyees Union v. Von Raab, 489

U S 656 (1989), and Skinner v. Railway Labor Executives' Ass'n,

489 U. S. 602 (1989), and their progeny, Nobles is entitled to an
opportunity to present her case to the district court. Judwn
Properties, 973 F.2d at 437. The district court commtted
reversible error in granting sunmmary judgnent for Metro on
Nobl es' s Fourth Amendnent civil rights claim
B. Metro's Anenability to Suit
Al t hough the district court did not explain its reasoning in

a witten order, the transcript of the sunmmary judgnent hearing



suggests that the court viewed this case as one arising under the
federal |abor laws. |t appears that the judgnment was based on
the district court's examnation of the arbitration proceedi ngs
and its belief that no cause existed to disturb the result of

t hose proceedings. O course, we are not bound by the reasons
given by the district court in reviewing a summary judgnent, and

we may affirmon other appropriate grounds. Coral Petrol eum

Inc. v. Banque Paribas-London, 797 F.2d 1351, 1355 n.3 (5th Cr

1986). We turn first to Metro's argunent that it is not anenable
to federal jurisdiction

Most of Nobl es's cl ai ns agai nst Metro appear to revol ve
around all egations that Metro breached its coll ective bargaini ng
agreenent with the Union. In its notion for summary judgnent,
Metro argued that the only possible basis for federal
jurisdiction over Nobles's clains was section 301 of the Labor-
Managenent Rel ations Act (LMRA), 29 U S.C. 8§ 185(a), which
establi shes federal subject-matter jurisdiction over disputes
i nvol ving the | abor agreenent between an "enpl oyer” and a union
representing enployees in an industry affecting commerce. Mir

V. G eater develand Regional Transit Auth., 895 F.2d 266, 269

(6th Gr. 1990). "Enployer" is a termof art, and the LMRA
specifically excludes "political subdivisions”" of states fromits
definition of "enployer."” 29 U S.C 8§ 152(2); Mir, 895 F.2d at
269. Thus, if Metro is a political subdivision, it is exenpt
fromthe federal jurisdiction created by section 301 of the LMRA

Mir, 895 F.2d at 272.



Several courts have used a two-part test to determ ne
whet her an entity is a "political subdivision" within the neaning
of the LMRA. These courts have held the termincl udes those
entities that are either (1) created directly by the state, so as
to constitute a departnent or admi nistrative armof the
governnent, or (2) adm ni stered by persons responsible to public

officials or to the general electorate. NLRB v. Princeton

Menorial Hosp., 939 F.2d 174, 177 (4th Gr. 1991); Mir, 895 F. 2d

at 271. The Fourth Crcuit noted in Princeton Menorial Hospital

that the Suprene Court approved this test in NLRB v. Natural Gas

Uil. Dist., 402 U. S. 600, 604-05 (1971), but the Court also

enphasi zed that this test did not necessarily define the
boundaries of the political subdivision exenption. Princeton

Menorial Hosp., 939 F.2d at 177.

Metro's summary judgnent evi dence denonstrates, and Nobles's
response to that notion admts, that Metro is a public entity
establ i shed by voter referendum pursuant to Texas |law. Tex. Rev.
Cv. Stat. Ann. art. 1118x, 8§ 6 (Vernon Supp. 1994). O her
courts have reached the conclusion that public transit
authorities like Metro are "political subdivisions" wthin the

meani ng of the LMRA. E.g., Mir, 895 F.2d at 269-72; Crilly v.

Sout heastern Pa. Transp. Auth., 529 F.2d 1355, 1357 (3d Cr.

1976); Jacobs v. Ohio Valley Reqgional Transp. Auth., 636 F. Supp.

841, 842-43 (N.D.W Va. 1986); D vision 1287, Amal ganated Transit

Union, AFL-CIOv. Kansas Gty Area Transp. Auth., 485 F. Supp.

856, 858-59 (WD. My. 1980). At least one district court in our

10



circuit has already held that Metro is a political subdivision

within the neaning of the LMRA. Webster v. Transit Whrkers Union

of Am, AFL-C O No. H80-1765, slip op. at 2 (S.D. Tex. Nov. 10,

1981) (unpublished opinion). W have ourselves held that Metro
is a political subdivision within the nmeaning of the Labor
Managenent Reporting and Di scl osure Act (LVMRDA), 29 U S.C. 8
402(e), which also excludes states and their political

subdi visions fromthe definition of "enployer." Dabney v.

Transport Workers Union Local 260, No. 92-2331, slip op. at 1
(5th Gr. My 7, 1993) (unpublished opinion).

We conclude that Metro is a political subdivision wthin the
meani ng of that termas used in the LMRA, and that federal
jurisdiction over Nobles's clains for breach of Metro's |abor
agreenent with the Union cannot be predicated on section 301 of
the LMRA. The district court should have dism ssed Nobles's
cl ai ns based on breach of the | abor agreenent for |ack of
subject-matter jurisdiction.

C. Dismssal for Failure to State a O aim

The district court granted the Union's oral notion to
dismss all of Nobles's clains against the Union for failure to
state a claim presunmably operating under the assunption that
federal jurisdiction existed over those clains by virtue of the
federal |abor laws. The Union now argues in a cursory fashion
that, because the district court |acked jurisdiction over Metro
regardi ng Nobl es's section 301 clainms, jurisdiction was al so

| acki ng over the Union regarding Nobles's allegations that the

11



Uni on breached its duty of fair representation as to her.

Concl uding that there is a substantial question as to the

exi stence of federal jurisdiction over Nobles's clains against
the Union, we reverse and remand the district court's di sm ssal
so that it may address the jurisdictional issues raised by the
Uni on.

It appears to us that the district court nust resolve two
distinct issues in order to decide whether federal jurisdiction
exi sts over Nobles's clains against the Union. First, it wll be
necessary to determ ne exactly what causes of action have been
pl eaded by Nobl es against the Union. She clearly asserts clains
that the Union violated its own constitution and by-laws and that
the Union breached its duty of fair representation. Her other
al l egations, such as those claimng that Union officials had her
arrested for being at the union office and that Union officials
failed to informher of the requirenents of the Menoranda of
Understanding, nmay fall within the two causes of action already
mentioned, may allege entirely different |egal causes of action,
such as violations of the LMRDA, or may fail to state a claim
under any existing law. After the court ascertains the |egal
bases for Nobles's clainms against the Uni onsQwhet her the LMRA
the LVMRDA, or sone other source of a legal duty to hersqQthe court
shoul d determ ne whether federal jurisdiction exists over each
i ndependent | egal theory.

For instance, Nobles's allegation that the Union handl ed her

second grievance and arbitration in bad faith clearly states a

12



claimthat the Union violated the duty of fair representation.

See generally Vaca v. Sipes, 386 U S. 171, 190-91 (1967)

(accepting the proposition that "a union may not arbitrarily
ignore a neritorious grievance or process it in a perfunctory
fashion"). This type of fair representation claim however, is
"inextricably interdependent” wth a section 301 cl ai magai nst

the enployer. DelCostello v. International Bhd. of Teansters,

462 U. S. 151, 164-65 (1983). As a result, sone courts have
suggested that the failure of federal jurisdiction over the
section 301 clai magainst the enpl oyer precludes federal
jurisdiction over the fair representation claimin a "hybrid"

action of this type. See generally Felice v. Sever, 985 F.2d

1221 (3d Cir.), cert. denied, 113 S. C. 3038 (1993); Ayres V.

International Bhd. of Elec. Wirkers, 666 F.2d 441 (9th Gr.

1982). W, of course, express no opinion as to whether this
analysis is correct. Even assumng that it is correct, Nobles's
other allegations may sufficiently raise duty of fair
representation clains that are not intertwined with her section
301 cl ai magainst Metro and thus may not be subject to the Felice
anal ysi s.

Sone of Nobles's allegations may not raise duty of fair
representation clains at all, but nmay instead state causes of
action properly arising under section 301 of the LMRA or perhaps

under the LMRDA. See generally RoBERT A. GorvaN, Basi c Text on

Labor Law. Unioni zation and Coll ective Bargai ni ng 705-707

(di scussing the types of union action that may inplicate the duty

13



of fair representation). Federal jurisdiction may be | acking

over such cl ai ms. See generally Mir, 895 F.2d at 269-70:;

Dabney, No. 92-2331, slip op. at 1. |If so, dismssal for failure
to state a claim being a dismssal on the nerits, would be
I npr oper.

In light of the inadequate briefing on this issue and the
failure of the district court to address the jurisdictional
i ssues, prudence dictates that we reverse the district court's
merits dismssal and remand for consideration of the Union's
jurisdictional argunents. W, of course, express no opinion
regardi ng the existence vel non of federal jurisdiction over

Nobl es' s cl ai ns agai nst the Union.

| V.

For the foregoing reasons, the district court's judgnment is
REVERSED and REMANDED i nsofar as the appellant's Fourth Anendnent
civil rights cause of action is concerned. The judgnent
resol ving appellant's clainms brought agai nst Metro pursuant to
section 301 of the LMRA is VACATED and REMANDED wi th instructions
that those clainms be DI SM SSED for |ack of subject-matter
jurisdiction. The dismssal of appellant's clains against the
Uni on i s REVERSED and REMANDED. Each party shall bear its own

costs.
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