UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2912

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JULI O JUAQUI N- ROJAS al/ k/ a
Manuel Enrique Martinez- Espi nosa,
M JAI L HURTADO- RQJAS, and
FELI X GERVAN- HURTADO,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
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(CR-H92-106)

(August 24, 1994)
Bef ore REAVLEY, JONES and BENAVI DES, Circuit Judges.
EDI TH H JONES, Circuit Judge:”

A jury convicted appellants Julio Juaquin-Rojas
("Julio"), Mjail Hurtado-Rojas ("Mjail"), and Felix Gernman-
Hurtado ("Felix") for conspiring to distribute over 50 kil ograns of
cocai ne. Mjail and Felix were also convicted of aiding and
abetting the possessionwith intent to distribute over 50 kil ograns

of cocai ne. Al appellants appeal their convictions claimng

"Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be published.



i nsufficient evidence and i nproper sentence cal cul ations. Finding
no error, we affirm
BACKGROUND

In the beginning of 1992, the Drug Enforcenent Agency
("DEA") set up a sting operation to apprehend drug dealers
inmporting cocaine from Colonbia to the United States.? A
cooperating individual ("Cl") infornmed the DEA that Col onbian drug
deal ers sought the services of an individual to transport a
substanti al anpbunt of cocaine to Texas. To accommopbdate the drug
deal ers, DEA O ficer Dwayne Pacheco and the Cl arranged to neet
wth nmenbers of the drug organization. Pacheco, using a false
name, posed as a cocaine transporter and agreed to fly 800
kil ograns of cocaine from Costa Rica to the United States. The
Col onbi an drug traffickers agreed to pay $4000 per kil ogram for
Pacheco' s servi ces.

The agreenent called for delivery of the cocaine in two
separate shipnents. Wen Pacheco arrived in Corpus Christi, Texas
with the first shipnent of 275 kil ograns® on March 24, 1992, he and
the CI made contact with the Col onbi an drug organi zati on as agr eed.
They were instructed to take a portion of the cocaine to Houston

where they were to contact a person identified only as "Ci ego."

2 The facts here are presented in the Iight nost favorable to the jury's
verdict. See United States v. Maltos, 985 F.2d 743, 746 (5th Cir. 1992).

s This first shipment was originally to be 300 kil ograns, but the
Col onbi ans | ost 25 kil ograms, whi ch was never recovered, during an airdrop over the
coast of Costa Rica.



Upon arrival in Houston on March 28, O ficer Pacheco and

the CI were instructed to go to the Sharpstown Mll in Houston
Texas and call GCego to arrange a neeting. However, after
contacting Cego fromthe mall, C ego told Pacheco and the Cl that

he believed that they were under police surveillance because of
what C ego was hearing on his police scanner. Ciego refused to
show up at the nmall

The next day Pacheco, the CI, and C ego agreed to neet in
Corpus Christi, Texas on April 1, 1992. C ego and an unidentified
woman finally met Pacheco and the CI on April 1 as planned, where
Ciego -- later identified as the appell ants' co-defendant Cardenas*
-- paid Pacheco a partial paynent for the transportation costs of
$79, 980.° Cardenas told Pacheco and the Cl to deliver 50 kil ograns
of the shipnent to a Houston hotel the next day. Cardenas told
Pacheco and the Cl to use fictitious names fromnow on in order to
evade any attenpts at official tracking.

As instructed, Pacheco and the Cl arranged to transport
50 kilograns of the <cocaine to Houston. The cocai ne was
transported in three I gloo coolers placed in a white mnivan. The
DEA placed transmtters in the coolers to alert officials as to
when t he cool ers were noved as well as when the cocai ne was renoved
fromthe coolers. Pacheco and the Cl drove the mnivan to a hotel
and tel ephoned Cardenas. Cardenas arrived at the hotel and while

there received a cel l ul ar phone call fromsoneone who Cardenas told

Jaime Jose Cardenas is not a party to this appeal.
The anpunt was supposed to be $80, 000, but the payment was $20 short.
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the delivery of the cocaine was i nmmnent. Pacheco then gave
Cardenas the keys to the mnivan, and Cardenas drove away not
realizing that he was being trailed by several DEA agents by car
and aircraft.

Cardenas drove the mnivan for approximtely 45 m nutes
to an apartnent conplex |located on the northwest side of Houston.
He was observed parking the car and entering an apartnment in the
conplex. Mnutes after entering, another individual -- identified
| ater as Felix German-Hurtado, one of the appellants -- exited the
apartnent, opened the hatch to the van, renoved two of the coolers
containing the cocaine, and carried themto the apartnent. The DEA
agents noticed that Felix appeared to be nervous and anxious the
entire tinmne.

Speci al Agent Schumacher, wanting to di scover the exact
apart nent nunber, casually wal ked by the apartnent into which Felix
had di sappeared with the two coolers. As he did so, Schumacher
noticed that the apartnent door was ajar and saw several
individuals inside the apartnent. As Schumacher returned to his
vehicle, Felix exited the apartnment and returned to the mnivan to
retrieve the third cooler when he noticed Schumacher. At this
poi nt, Agent Schumacher pretended to be |ost and asked Felix for
directions to a certain apartnent. Felix told Schumacher that he
did not know where the requested apartnent nunber was | ocated and
again returned to the apartnent carrying the |last cooler.

After a few nonents had passed, Felix energed fromthe

apartnent, this tine carrying a cellul ar phone and car keys. Felix



seened to notice DEA Agent MCorm ck standing nearby and | ooked
directly at him He then appeared to notice Schumacher standing
next to the apartnent that Felix had just exited. Felix then
gl anced back again to |ook at Agent MCorm ck, giving the agents
the i npression that he knew t hat he was under surveillance. Felix
attenpted to gain entry to a gray Ford Explorer parked near the
van. |t was at this point that the DEA agents arrested Feli x.
The nonitoring devices in the coolers indicated that the
cocai ne had been renoved fromthe cool ers just nonents before Felix
exited the apartnent. Fearing the destruction of evidence, three
DEA agents entered the apartnent. No one was in the front room of
the apartnent, but the agents heard voices comng froma bedroom
Through the open door to the bedroom the agents discovered that
the room was void of furniture. However, three individuals --
|ater identified as Julio, Mjail, and Cardenas -- were in the room
| eani ng over the coolers while noving or counting the packages of
cocaine. One of the coolers was conpletely enpty, as was part of
another. Mst of the cocai ne had been taken fromthe coolers and
was now surrounding the three nen in several stacks on the floor.
A few of the packages of cocaine had been placed in a small bag.
When t he agents announced their presence, Julio, Mjail,
and Cardenas first noved in the direction of an open closet in
which an automatic pistol and full nagazine clips were |later
recover ed. After several nore requests by the agents for the

suspects to exit the bedroom all three nen surrendered to the



agents without incident. They were then arrested and taken into
cust ody.
DI SCUSSI ON
Sufficiency of the Evidence
In review ng a cl ai mbased on i nsufficient evidence, this
court nust decide while viewng the evidence in the |ight nbst
favorable to the jury's verdict whether a rational jury could have

found the essential elenents of the offense beyond a reasonable

doubt. See United States v. Maltos, 985 F.2d 743, 746 (5th Cr.
1992). To establish a conviction for conspiracy to possess
cocai ne, the governnent was required to establish (1) the existence
of an agreenent between two or nobre persons to violate the
narcotics laws, (2) that the defendant knew of the agreenent, and
(3) that he voluntarily participated in the agreenent. See id.

(citing United States v. Gallo, 927 F. 2d 815, 820 (5th Cr. 1991)).

It is not necessary for the governnent to establish the agreenent
by direct evidence. The jury may infer such an agreenent fromthe

circunstances. See United States v. Chavez, 947 F. 2d 742, 745 (5th

Cir. 1991) (citing United States v. Singh, 922 F. 2d 1169, 1173 (5th

Cr.), cert. denied, 111 S. C. 2066 (1991)). Al t hough presence
or association with others is one factor that a jury may take into
consideration in finding the existence of a conspiracy, it is well
established in this circuit that nmere presence at the crine scene
or cl ose association wthout nore will not support an inference of

participation in the conspiracy. See id. (citing United States v.

Fitzharris, 633 F.2d 416, 423 (5th Gr. 1987)). "[T]he governnent



may not prove up a conspiracy nerely by presenting evi dence pl acing
the defendant in a '"climate of activity that reeks of sonething

foul ."" 1d. (from Jackson quoting United States v. GGlvan, 693

F.2d 417, 419 (5th Gr. 1982)). However, a jury nmy consider
presence, association, and other evidence to determ ne that the
def endant was participating in a conspiracy. See id.

To establish a conviction for possession of cocaine, the
governnment was required to establish (1) possession, (2) know edge,
and (3) intent to distribute. See id. at 745-56. However, a jury
may infer an intent to distribute cocaine from the defendant's
possession of a |arge anmount of the drug. See id. at 745 (citing

United States v. Hernandez-Pal aci os, 838 F.2d 1346, 1379 (5th G r

1988)). Here, the governnent proceeded on the theory that the
appellants aided and abetted the possession with intent to
di stribute cocaine. Therefore, the governnent was required only to
establish that "t he appel |l ants becane associated with, partici pated
in, and in sone way acted to further the possession and
distribution of the drugs." 1d. at 746-47 (citing Singh, 922 F. 2d
at 1173.). GCenerally, the sane evi dence supporting the conspiracy
w Il also support an aiding and abetting conviction. See id. at
746.

Qur review of the record persuades us that there is
sufficient evidence to support the appellants' convictions.

Jul i o Juaqui n- Roj as

The jury convicted Julio of conspiracy. The evi dence

against Julio indicated that he was in the apartnent when the DEA



officers entered to effectuate the arrests. O ficer Schumacher
testified that while | ooking into the apartnment bedroomfor several
m nut es he saw Juli o novi ng and appearing to i nventory t he packages
of cocaine alongside Mjail and Cardenas imedi ately preceding
their arrest. R 5:180-82; 6:79. Julio was |ooking into one of
the ice chests from which the cocaine had just been renoved, R

5:185, and the packages of cocaine were positioned all over the
floor where Julio and the other appellants were crouched. The
phot ogr aphs of the apartnent taken i medi ately after the arrest of
the appel |l ants support the DEA officers' testinony in this regard
i nasnmuch as the photos depict the packages of cocaine stacked in
piles of five or ten packages each. See governnent exhibits 16

17c, and 17d. Wen the police announced their presence and advi sed
the appellants to stay where they were, Julio and the other two
suspects ran in the direction of a closet in the bedroom R.
5:188; 6:70; 7:46. Later, an automatic pistol with full anmmunition
clips was recovered from that closet. R 6:21. See also
gover nnent exhibit 18.

Upon arrest, Julio did not give the officers his rea

name, but instead identified hinmself as Manuel Enrique Espi nosa-

Martinez. R 7:58. In Julio's possession at the tinme of his
arrest was a Panamani an identification card -- wth a photograph of
Julio -- and a tenporary Texas identification card both bearing the

name Manuel Enrique Espinosa-Martinez. R 7:60-61; 68. The

address on the Texas identification card was actually Felix's



address, but when asked, Julio indicated that the address bel onged
to Julio. R 7:68.

Subsequent to the arrests, DEA agents found a | eather
sat chel containing $8000 on the countertop in the kitchen of the
apart nent. At trial, Julio admtted that the noney belonged to
him The noney, consisting of different denom nations, was bundl ed
together with rubber bands in a simlar fashion to noney recovered
in other narcotics cases. R 6:195. See al so governnent exhibit
26a. Julio testified he left Colonbia with $9000 to cone to the
United States; he clained that his parents had gi ven hi mthe noney
to pay for treatnment of |ynphoma cancer.® R 7:134. Julio
testified that he spent $1600 for a false passport and trave
expenses from Colonbia to New York. R 7:130. At first, he
testified that he spent around $100 for a plane ticket from New
York to Houston, but then stated that he could not renenber the
exact amount that he spent for that leg of the trip. R 7:132. He
admtted that $9000 was a |l ot of noney in Colonbia. R 7:134. He
also testified that prior to his arrest he knew what cocai ne | ooked
Ii ke and had seen it packaged simlar to the way that the cocaine
was packaged at the apartnent. R 7:135.

Based on the evidence presented at trial, it was
reasonable for the jury to conclude that Julio was nore than nerely
present at a crine scene and gqguilty of conspiracy to possess

cocaine. Not only was Julio present at the crinme scene at the tine

6 The parties do not dispute that Julio is in fact suffering from

| ynphorma cancer.



of the arrests, upon arrest he gave authorities an alias and had
two separate identification cards verifying his alias. At trial,
he hinself admtted ownership of a large sum of suspiciously
bundl ed cash recovered fromthe apartnent. Additionally, he noved
inthe direction of the closet containing a weapon when the police
announced their presence in the apartnent, giving rise to the
reasonabl e inference that Julio was attenpting to gain access to
t he weapon. Furthernore, it is reasonable for the jury to have
inferred that Julio's account of the facts -- including his
assertions that he paid only $100 to fly from New York to Houston
and that he received $9000 cash from his parents to conme to the
United States -- was wholly fabricated. Finally, it was reasonabl e
for the jury to infer that Cardenas, who was so careful to instruct
Pacheco and the CI. to use fictitious nanmes in order to avoid
detecti on, would not have brought such a | arge quantity of cocaine
into an occupi ed apartnent filled with people not involved in the
drug business and permtted strangers to the transaction to renmain
in aroomwhile cocaine was being sorted and | eft about the fl oor.
It is not likely that Cardenas woul d have jeopardi zed hi s business
by exposing it to persons not involved in his business. See
Chavez, 947 F.2d at 745.

The evidence presented at trial against Julio supports
the conclusion that Julio was nore than nerely in the wong pl ace
at the wong tine. There was sufficient evidence to convict Julio

of conspiracy to possess cocai ne. See also United States , 981
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F.2d 192 (5th Gr. 1992), cert. denied, us _ , 114 s. C.

356 (1993).

Mjail Hurtado-Rojas

The jury convicted Mjail, Julio's older brother, of
conspiracy as well as aiding and abetting the possessi on of cocai ne
wWthintent to distribute. Mjail was one of the three individuals
found in the apartnment hovering over the coolers apparently
i nventorying the packages of cocai ne when the agents entered the
apart nent. R 5:180-82; 6:15]; 6:116. He and the others were
peering into one of the ice chests and were surrounded by the
packages of cocaine which were in stacks of five or ten on the
floor. R 5:185- 86. After the agents revealed their presence
Mjail and the others noved across the room toward the closet
containing the automatic pistol and the | oaded anmunition clips.
R 5:188; 6:21; 6:70.

Additionally, the evidence at trial indicated that Mj ai
had been paged by Felix on several occasions during the sting
operation, R 7:16-17, and that Felix carried with himMjail's
pager and tel ephone nunbers in his pocket phone book. R 7:41
These nunbers were concealed with tape in Felix's pocket phone book
and could only be read when the phone book was held to the |ight.
R 7:44-45.

It was reasonable for the jury to infer from this
evidence that Mjail had agreed wth others to violate the
narcotics | aws, knew of the agreenent, and voluntarily partici pated

in the agreenent. Additionally, it was reasonable for the jury to
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infer that Mjail aided and abetted the possession with the intent
to distribute the cocaine, considering all of the facts indicated
above as well as taking into consideration the |arge quantity of

drugs involved. See Chavez, 947 F.2d at 745. \Wen viewed in the

light nost favorable to the jury's verdict, the evidence is
sufficient to support Mjail's conviction for both offenses.

Fel i x Ger man- Hurt ado

The jury convicted Felix of conspiracy and aiding and
abetting possession with intent to distribute. The evidence
agai nst Felix indicated that the DEA agents tracked Cardenas as he
drove the van containing the three cocaine-filled coolers to an
apartnent conplex. Less than a mnute after Cardenas parked the
van and entered an apartnent, Felix exited the apartnent, wal ked
directly to the rear of the van, and renoved two of the ice chests.
R 5:169-70; 6:22-24; 6:33-52. Wiile appearing very apprehensive,
anxi ous, nervous, and continuously looking around him Felix
entered the apartnent with the two ice chests and exited the
apartnent for a second tine just nonents |later, hands enpty. R

5:170-73; 6:33. See United States v. Garza, 990 F.2d 171, 174 (5th

Cr.), cert. denied, Uus _ , 114 S CO. 332 (1993). At this

time, Felix appeared to notice DEA Agent Schumacher nearby, so to
renove any devel opi ng suspi ci on, Agent Schumacher approached Fel i X,
pretended to be |ost, and asked where sone apartnent was | ocat ed.
R 5:173. Felix replied that he did not know and proceeded to take
the third and final ice chest into the apartnent. R 5:174.

Wthin nonments, the electronic nonitors indicated to the agents

12



t hat the cocai ne had been renoved fromthe ice chests. Felix was
still in the apartnent. R 7:104.

Shortly thereafter, Felix exited the apartnent carrying
car keys and a cel |l ul ar phone. He seened to notice the presence of
at | east two of the DEA agents in the parking | ot and was arrested
before being able to flee in a Ford Explorer parked next to the
van. R 6:48-49; 7:103-05.

The cel | ul ar phone in his possession was regi stered to an
Erica McCoud. The testinony at trial indicated that it was not
uncommon for drug traffickers to use cellular phones registered
under nanes other than their own in order to avoid detection by the
aut horities. R 6:207-009. Records from the phone conpanies
indicated that there were several phone calls placed from the
cel lul ar phone confiscated from Felix to both the pager and the
cel lul ar tel ephone confiscated fromCardenas, R 6:215-17, as well
as phone calls fromthe cellul ar phone confiscated fromCardenas to
the cellular phone seized fromFelix. R 7:14-15. Additionally,
he had in his possession a pocket telephone book containing the
phone nunbers of a cellular phone and pager confiscated from
Mjail. R 7:41.

This evidence is nore than sufficient to support the
jury's conviction of Felix for both conspiracy and possession with
intent to distribute.

Amount of Cocai ne
Julio and Mjail conplain that the district court erred

by failing to make a specific finding attributing the 50 kil ograns
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of cocaine to them W review a district court's findings
regarding the quantity of drugs for sentencing purposes for clear

error. See United States v. Mtchell, 964 F.2d 454, 457 (5th Cr.

1992). The district court's findings in this regard are clearly
erroneous only when this court, after reviewwng the entire
evidence, is left wth the definite and firm conviction the
district court has nmade a m stake. See id. at 457-58 (citing

Anderson v. City of Bessener Cty, 470 U S. 564, 573 (1985)).

For all appellants, the district court adopted the
presentence report with mnor changes specific to each appell ant
and sentenced t he appel | ants based on approxi mately 50 kil ograns of
cocaine. The evidence at trial clearly indicated that both Julio
and Mjail were in the apartnent surrounded by 50 kil ograns of
cocai ne and appearing to count or inventory the drug when the DEA
agents entered the apartnent. Julio and Mjail were sentenced
based on the anmount of the drug actually seized fromthe apartnent.
This was not error.

Enhancenent for Wapon

Mjail and Felix conplain that the district court erred
in enhancing their sentences by two levels for possession of a
firearm See Sentencing Guideline § 2D1.1(b)(1). We find no nerit
in this argunent.

Under the guidelines, the district court should increase
a defendant's offense level by two levels if a weapon was present
unl ess t he weapon was not connected with the offense. See U S. S G

§ 2D1.1, comment 3; United States v. Villarreal, 920 F.2d 1218,
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1221 (5th Gr. 1991) (citing United States v. Hewin, 877 F.2d 3, 5

(5th Gr. 1989)). It is not necessary that the weapon play such a
role as to warrant prosecution of the defendant for an i ndependent
firearm of fense. See id. Rat her, the applicability of this
enhancenent provision turns on the placenent of the weapon coupl ed
wWth its ready accessibility to the defendants. See id. at 1222.

In the instant case, Mjail was found with two of his co-
defendants in a virtually enpty room containing 50 kilograns of
cocai ne, three ice chests fromwhi ch cocai ne had just been renoved,
and a bag containing an assault pistol with full nagazine clips.
It is clear from the record that when the DEA agents announced
their presence, the three nen in the roomnoved in the direction of
the cl oset containing the weapon. The district court did not err
in concluding that the weapon was connected with the offense and
therefore suitable for enhancenent of the appellants' convictions
pursuant to U S.S.G § 2D1.1

M ni mal Partici pant

Felix conplains that the district court erred in not
reducing his offense level, pursuant to U S.S.G 8§ 3B1.2 on the
grounds that he was a mnimal participant in the offense. W find
this argunent to be without nerit. Felix was in the apartnent when
Cardenas arrived wth the coolers filled with cocaine. It was
Felix who carried all three of the coolers fromthe mnivan to the
apartnent. Additionally, at the tine of his arrest, Felix was in
possession of a cellular phone that had both nmade and received

calls froma cellular phone confiscated from Cardenas.
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The evi dence agai nst Fel i x does not suggest the reduction
of his offense | evel under 8§ 3B1.2. This guideline provisionis to
be used infrequently and only in cases where the defendant's | ack
of know edge of understanding of the scope and structure of the
enterprise suggests that he was a mninmal participant. See id.
comments 1 & 2. This is not such a case.

CONCLUSI ON
For these reasons, the judgnent of the district court is

AFFI RVED.
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