IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2911
Conf er ence Cal endar

DOUGLAS C. WVELSCH
Pl ai ntiff-Appellant,
vVer sus
CHARLES A. BROWN
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CA-H 89-3538
(Cctober 29, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

A conplaint filed in forma pauperis nmay be dism ssed as

frivolous under 28 U S.C. 8§ 1915(d) if it lacks an arguabl e basis
inlaw or fact. Denton v. Hernandez, u. S. , 112 S. ¢

1728, 1733, 118 L.Ed.2d 340 (1992). A disnissal under § 1915(d)
is reviewed for an abuse of discretion. 1d. at 1734.

To establish a cause of action under 42 U S.C. § 1983, a
plaintiff nust denonstrate that sone person has deprived himof a

federal right and that the person who deprived himof that right

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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acted under color of state | aw Manax v. McNanara, 842 F.2d 808,

812 (5th Gr. 1988). A court-appointed defense attorney acting
in a crimnal case does not act under color of state | aw Uni t ed

States ex rel. Simmons v. Zibilich, 542 F.2d 259, 261 (5th GCr.

1976). In addition, a liberal construction of Wl sch's pl eadings
does not suggest a conspiracy exception to establish state

action. See G pson v. Rosenberg, 797 F.2d 224, 225 (5th Gr.

1986) (citing Dennis v. Sparks, 449 U S. 24, 27-28, 101 S.Ct. 183,

66 L.Ed.2d (1980)(an ot herw se private person acts "under col or

of" state | aw when engaged in a conspiracy with state officials

to deprive another of federal rights)), cert. denied, 481 U S.

1007 (1987).
A claimthat is based on an indisputably neritless |egal

theory is legally frivolous. Neitzke v. Wllians, 490 U S. 319,

327, 109 S.Ct. 1827, 104 L.Ed.2d 338 (1989). The district court
did not abuse its discretion in dismssing Wl sch's conpl aint
under § 1915(d). Because the appeal is frivolous, it is

DI SM SSED. See 5th Gr. R 42.2.



