IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2877

KATHRYN E. VAUTHRI N,
Pl ai ntiff-Appellant,
ver sus
PRUDENTI AL | NSURANCE COMPANY COF AMERI CA
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA- H 92- 1446)

(February 7, 1994)
Bef ore JOHNSQON, GARWOOD, and JOLLY, Circuit Judges.
PER CURI AM *

Plaintiff-appellant Kathryn E. Vauthrin sued defendant-
appel | ee Prudential | nsurance Conpany ("Prudential") for breach of
the duty of good faith and fair dealing, and for negligent
infliction of enotional distress when blood tests conpleted as a
part of her application for insurance revealed that she was
infected with the Human | munodeficiency Virus ("H V"). The

district court, however, dismssed Vauthrin's suit for failure to

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



state a clai mupon which relief could be granted. Because we find
that Vauthrin's conplaint failed to state a claim we affirmthe
district court's dism ssal of the suit.

I

In early February 1990, Vauthrin nmet with a |ocal insurance
agent for Prudential, Janmes E. Wal ker ("Agent Wal ker"), to apply
for a retirenent incone policy and a life insurance policy.! As
part of the application process, Agent Wal ker informed Vauthrin
t hat she woul d need to undergo a blood test. On February 20, after
Vauthrin paid $100, a registered nurse cane to Vauthrin's home to
draw bl ood for testing. Vauthrin provided witten consent to the
di sclosure of the blood test results to Prudential and its
affiliates; however, she never signed the separate authorization
formrequired before an H V test woul d be perforned.

On March 20, Vauthrin received a letter from Prudential in
whi ch the conpany declined to i nsure her "because of abnornalities
found in the blood study." After receiving the letter, Vauthrin
contacted Agent Wl ker and asked hi m whet her she had Al DS; Wal ker
told her that she did not. Vauthrin then wote Prudential
requesting that a report of the blood tests be sent to her
physi ci an. On April 14, she received a letter stating that

Prudential was assenbling the information and would "wite soon."

!Because we are reviewing the district court's grant of a Rule
12(b)(6) notion for dismssal for failure to state a claim we
accept as true the facts as set out by Vauthrin's conplaint filed
with the district court. See Doe v. State of lLouisiana, 2 F. 3d
1412, 1413 (5th Gr. 1993).




Four days later, Vauthrin received a notice tacked to her
front door requesting her to contact the Brazoria County Health
Departnent. Vauthrin again called Agent Wal ker and hi s supervi sor,
a M. Col son, who assured her that the Heal th Departnent notice had
no connection to the blood tests conducted by Prudential because
Prudential did not, as a matter of practice, give nedical reports
to the Health Departnent. On April 19, Vauthrin nmet wth
representatives fromthe Health Departnent who inforned her that
the departnent received a report fromPrudential that Vauthrin had
tested positive for HV. The Health Departnent then drew a sanpl e
Vauthrin's blood to conduct another test to confirmthe results of
the earlier test. After her neeting with the Heal th Depart nent
representatives, Vauthrin again contacted Agent Wal ker who tol d her
that the problemwas not HV, but rather "el evated |liver enzynes."
On April 24, Prudential sent Vauthrin's file to her physician, who
then informed Vauthrin that she had i ndeed tested positive for H V.
The next day, the Health Departnent informed Vauthrin that the
bl ood tests it conducted also indicated that she had H V. On
April 26, Vauthrin was admtted to the psychiatric ward of John
Sealy Hospital in Galveston.

I

Two years later, in April 1992, Vauthrin filed suit against
Prudential in Texas state court. Vauthrin's conplaint alleged that
Agent WAl ker's repeated denials that she had tested positive for

HV, and Prudential's failure to pronptly notify her of the



positive test results anounted to negligent infliction of enotional
distress and a breach of the duty of good faith and fair dealing.
As a result of Prudential's actions, Vauthrin sought $2, 003, 379. 60
in actual danmages and $1 million in exenplary damages. Prudenti al
renmoved the action to federal district court diversity of
citizenship grounds, and then noved to dismss Vauthrin's suit
under Federal Rule of Civil Procedure 12(b)(6) on the grounds that
her conplaint failed to state a clai mupon which relief could be
granted. The district court granted this notion, entering judgnent
in favor of Prudential. Vauthrin now appeals.
11

Vaut hrin contends that the district court erred in dismssing
her |awsuit because, she argues, her conplaint did in fact state
two causes of action upon which relief could be granted--breach of
the duty of good faith and fair dealing, and negligent infliction
of mental anguish. W reviewde novo the district court's decision

to grant dism ssal pursuant to Rule 12(b)(6). Benton v. United

States, 960 F.2d 19, 21 (5th Gr. 1992); see also Burzynski v.

Aetna Life Ins. Co., 967 F.2d 1063, 1067 (5th G r. 1992)(hol di ng

that de novo review is appropriate when the dism ssal is based on
the district court's interpretation of state |aw). W take the
all egations of the conplaint to be true, and we wll not affirmthe
di sm ssal unless it appears beyond doubt that the plaintiff cannot

prove any set of facts in support of her claimthat would entitle



her torelief. Doe v. State of Louisiana, 2 F.3d 1412, 1416 (5th

Cir. 1993); Benton v. United States, 960 F.2d at 21.

A
First, Vauthrin contends that Prudential breached the duty of
good faith and fair dealing. Prudential, however, argues that it
was bound by no such duty. Under Texas |law, the duty of good faith
and fair dealing can arise out of three types of relationships

between the parties: a "fiduciary relationship," a "special

relationship,” or a "confidential relationship." Cim Truck &

Tractor Co. v. Navistar Int'l Transportation Corp., 823 S. W2d 591,

593-94 (Tex. 1992). Vaut hrin does not argue, and correctly so
that a fiduciary relationship existed between herself and
Prudential. |Instead, she contends that a "special relationship"
was created through her application for insurance, in which she
consented to nedical testing and tendered a check to cover the cost
of such testing. She further argues that a "confidential
rel ati onshi p" was created when "personal nedical information of the
nost sensitive nature is disclosed.”

Vauthrin's relationship with Prudential is not a "special
rel ati onshi p" as defined by Texas |aw. Texas courts have i nposed
a duty of good faith and fair dealing on "special relationships” in
whi ch there exists an inbal ance of bargaining power. See, e.qg.

Arnold v. National County Mut. Fire Ins. Co., 725 S.W2d 165, 167

(Tex. 1987). However, Texas courts have been reluctant to find the

exi stence of a "special relationship” in nearly all instances with



one exception: those relationships created by insurance contracts
between insureds and insurers. See 1d. (recognizing that an
insurer has a duty to deal fairly and in good faith with its

insured in the processi ng and paynent of clains); Viles v. Security

Nat'l Ins. Co., 788 S.W2d 566, 567 (Tex. 1990)(hol ding that

insurer owes insured the duty of good faith and fair dealing);

Aranda v. lInsurance Co. of N Am, 748 S.W2d 210, 212 (Tex.

1988) (establishing that a conpensation carrier owes the duty of
good faith and fair dealing to enpl oyees who file clains); see al so

Houston Cable TV, Inc. v. Inwod Wst Cvic Assn, 839 S.W2d 497,

504 (Tex. App.--Houston [14th Dist.] 1992, jnt. set aside, 860

S.W2d 72 (Tex. 1993)(noting that courts are reluctant to extend
the duty of good faith and fair dealing in situations other than
t hose where an insured seeks paynent of a claimfromthe insurer).
In this case, Vauthrin is not insured by Prudential; rather, she
has nerely applied for insurance coverage. As the district court
concluded, no Texas cases have found a "special relationship"
between an applicant for insurance and an insurer. Because no
i nsurance contract yet exi sted between Prudential and Vauthrin, the
relationship between the two cannot be characterized a "special
relationship" giving rise to the duty of good faith and fair
deal i ng.

Vauthrin al so contends that her relationship with Prudenti al
was a "confidential relationship" giving rise to the duty of good

faith and fair dealing because she provided Prudential wth



sensitive personal nedical information during the application
process. Under Texas | aw,

A fiduciary relation is not limted to cases of trustee
and cestui que trust, guardian and ward, attorney and
client, nor other recognized legal relations, but it
exists in all cases in which influence has been acquired
and abused, in which confidence has been reposed and
betrayed, and the origin of the confidenceis inmmterial,
and may be noral, social, or donestic, or nerely
per sonal

Texas Bank & Trust Co. v. Moore, 595 S.W2d 502, 507 (Tex. 1980).

This fiduciary-like relationship, which arises out of those
relationships that fail to neet the technical requirenents of a
true fiduciary relationship, has been terned "confidentia

relationships.” CimTruck & Tractor Co. v. Navistar Int'l Transp.

Corp., 823 S.W2d 591, 594 (Tex. 1992). Once a confidenti al
relationship has been found to exist, at a very mninum the
parties owe one another a duty of good faith and fair dealing. 1d.

In the past, those cases in which Texas courts have found
"confidential relationships"” have involved associations between
parties that are far nore extensive and involved than the

relationship at issue in this case. In Texas Bank & Trust Co. V.

Moore, 595 S.W2d 502 (Tex. 1980), for exanple, the affiliation
giving rise to the "confidential relationship” involved an ailing
el derly woman and her nephew. Over the course of several years,
whi |l e the woman was confined to a nursing hone, the nephew managed
her financial affairs and took control over certain funds. He had
al so been granted power of attorney, allowing himto w thdraw funds

from the wonman's accounts. Once the wonman died, the nephew



transferred many of the funds under his control into his own
personal accounts. Although in the technical or formal sense, this
relationship did not riseto the level of a fiduciary relationship,
the court nevertheless held that a "confidential relationship”
exi st ed. The court reasoned that when the nephew accepted
extensive responsibility over the woman's financial matters, he
consented "to have his conduct towards the other neasured by the
standards of the finer loyalties exacted by courts of equity." Id.

at 508; cf. Crim Truck & Tractor Co. v. Navistar Int'l Transp

Corp., 823 S.W2d 591 (Tex. 1992)(holding that no confidentia
relationship exi st ed notwi t hstandi ng t he cl ose
franchi see/ franchi sor rel ationship that spanned many years).

In Vauthrin's case, the extent of her contact with Prudenti al
was mnimal. The two parties entered negotiations through which
Vaut hrin sought insurance coverage from Prudential. St andard
procedures were followed, and standard informati on was exchanged.
Although it is true that Vauthrin provided Prudential wth
sensitive personal nedical information during the application
process, this is insufficient to create a fiduciary-like
"confidential relationship.” Because the relationship between
Prudential and Vauthrin did not rise to the |level of "confidential
relationship," Prudential owed no duty of good faith and fair
deal i ng. Because Prudential did not owe Vauthrin any duty, the

district court did not err in finding that the allegations in her



conplaint failed to state a claim upon which relief could be
gr ant ed.
B
Next, Vauthrin contends that the district court erred in
di sm ssing her suit because, she argues, her conplaint properly
all eged that Prudential's conduct negligently inflicted nental
angui sh. Al t hough Texas courts have recogni zed an i ndependent

cause of action for intentional infliction of enotional distress,

see Twynman v. Twyman, 855 S.W2d 619, 621-22 (Tex. 1993), Texas
courts do not recognize an independent cause of action for

negligent infliction of enotional distress. Boyles v. Kerr, 855

S.W2d 593, 597 (Tex. 1993)(holding that "there is no general duty
not to negligently inflict enotional distress"). A claimant nmay,
however, recover nental anguish damages in connection with a
defendant's breach of sone other |egal duty. Id. at 594,
Theref ore, we nust determ ne whet her Prudential breached sonme ot her
| egal duty owed Vauthrin.

In her Original Petition, Vauthrin all eged that "[t] he actions
of [Prudential] in failing to notify [Vauthrin] pronptly that she
had a contagious disease and of [Agent Wilker] in denying
repeatedly that [Vauthrin] had a contagious disease, constitute
negl i gence [ sic] infliction of enot i onal di stress to

[Vauthrin]. . . ."2 Prudential contends that it had no duty to

2ln her brief on appeal, Vauthrin argues that Prudential
violated article 21.21-4(c) of the Texas | nsurance Code. However,
Vauthrin did not allege in the proceedi ngs bel ow that Prudentia



directly notify Vauthrin of the positive test results and that it
followed the statutorily prescribed procedure for notifying an
appl i cant of such results.

Under Texas law, an insurer may require an applicant for
i nsurance coverage to take a H V-rel ated bl ood test. Tex. INs. CopE
ANN. 8§ 21.21-4(b) (Vernon Supp. 1993). If the result of the test
is positive, the insurer nust either notify the physician
designated by the applicant on the consent form wor, if no
physician is so designated, the insurer nust notify the Texas
Department of Health. Tex. INS. CobeE ANN. § 21. 21-4(f) (Vernon Supp.
1993).

In this case, although there is a dispute concerning whet her
Vaut hrin signed the formauthorizing Prudential to test her bl ood
for HV, it is undisputed that no physician was designhated to
receive positive test results. As a result, pursuant to the
governi ng statutory procedure, Prudential submtted Vauthrin's test
results to the Texas Departnment of Health, who in turn notified
Vaut hrin. Prudential was neither required nor authorized to
contact Vauthrin. Because Prudential had no duty to notify

Vauthrin, this allegation cannot support a claim for nental

had violated this provision. As such, we wll not consider this
al | egati on today.

-10-



angui sh.® As such, Vauthrin's conplaint failed to state a claim
upon which relief could be granted.
|V

For the foregoing reasons, the dism ssal of Vauthrin's suit by

the district court iIs

AFFI RMED

Vaut hrin al so argues that Prudential violated article 21.21-
2(2)(b) (1) of the Texas | nsurance Code when Agent Wl ker repeatedly
deni ed that Vauthrin suffered froma contagi ous di sease. However,
article 21.21-2, which prohibits know ng m srepresentation of
pertinent facts in settlenent of clainms, presupposes that the
insurer is dealing with an insured in the settlenent of clains.
Because Vauthrin was not an insured seeking to settle a claim

article 21.21-2 did not create in Prudential a duty owed to
Vaut hri n.

-11-



