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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

DARON DEVON TERRY

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(CR-H 91-69-1)
(Decenber 14, 1993)

Before WSDOM KING and GARWOOD, Circuit Judges.
PER CURI AM *

Local Rule 47.5.1 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”

Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Daron Devon Terry appeals his convictions of two counts of
being a felon in possession of a firearnt and two counts of

unl awful Iy possessing an unregistered firearm? W AFFIRM

| .

On Novenber 9, 1988, defendant/appellant Terry, C arence
Joseph Burkes, and Broderick Perkins went to the Houston apartnent
where April Sapp, Burkes's girlfriend, lived with her sister
Felicia. They rode in Terry's Cadillac. Wen the nen knocked on
the door, Felicia Sapp told them April was not hone. One or nore
of the nen then kicked the door of the apartnent off its hinges and
entered the apartnent. Felicia Sapp called the police.

When two police officers arrived, Felicia Sapp net Oficer
B.D. Conley outside the apartnent and told himthe three nen were
i nside the apartnent and were arnmed. April Sapp and Stacey Johnson
were also in the apartnment. Oficer Conley entered the apartnent
with his gun drawn, identified hinself, and ordered the nen to cone
into the living room The three nen entered the |iving room
O ficer Conley summoned his partner, Oficer Mario Perez, to the
scene, whereupon the two officers patted down the three nen,

handcuf fed them gave themtheir Mranda warnings,® and pl aced t hem

118 U.S.C. 88 922(g), 924(a)(2).
2 26 U.S.C. §§ 5861(d), 5871.

3 Terry denies receiving a Mranda warning. The police
officers and April Sapp, however, all testified at the suppres-
sion hearing that the warnings were given. On this appeal froma
guilty verdict, we view the evidence in the |light nost favorable
to the Governnment. United States v. Coleman, 969 F.2d 126, 129
(5th Gr. 1992) (per curiam.




under arrest. The officers recovered two sets of car keys fromthe
pat - down searches of Terry and Burkes. O ficer Perez then asked
the men if they had a car and Terry said he did. Another officer
| ocated Terry's car. O ficer Perez then asked Terry whether he
mnded if the officers looked in his car. Terry replied that he
did not mnd because the officers would find nothing in the car.

O ficer Perez and another officer then searched Terry's Cadillac

and filled out a standard police inventory. In the trunk they
found a stolen 9 mllineter submachine gun* and a .38 caliber
pi st ol . In the passenger conpartnent, they found another .38

cal i ber pistol and a set of photographs of Terry, Burkes, and M ke
Ki nbl e posing with the submachine gun.® Terry had been seen with
t he submachi ne gun and one of the .38 caliber pistols on nunerous
occasions. The next day, a search of the car by the DEA uncovered
a .22 caliber pistol between the back seat and floor board of the
car.

Terry, who had two prior felony convictions, was charged with
two counts of being a felon in possession of a firearm and two
counts of unlawfully possessing an unregi stered firearm He noved
to suppress the evidence the police had recovered fromhis car on

the grounds that he had not consented to the search. The district

4 The gun had been stolen froma DEA agent on Cctober 13,
1988. Before it was stolen, the subnmachine gun had a block on it
whi ch prevented it frombeing fired in the fully automatic
position. \When the officers recovered the gun from Terry's car,
t he bl ock had been renoved.

5> These phot ographs were taken by April Sapp on Cctober 22,
1988.



court overruled his notion. Terry was found guilty on all counts
and sentenced to thirty nonths inprisonnent plus three years of

supervi sed rel ease. He appealed to this Court.

.

A Terry's Mtion to Suppress

At Terry's suppression hearing, the district court denied
Terry's notion to suppress the evidence taken from his Cadill ac,
i ncl udi ng t he handguns and i ncri m nati ng phot ographs. The district
court found that Terry had voluntarily consented to the search.®
W review the legality of the search de novo, but the district
court's finding that Terry voluntary consented to the search w |
be uphel d absent clear error.’

Applying the voluntariness factors of United States v.

Phillips,® we conclude that the district court's finding that Terry

6 Vol untary consent obviates the need for a search warrant.
Schneckloth v. Bustanonte, 412 U. S. 218, 219 (1973).

" United States v. Cooper, 949 F.2d 737, 744 (5th Cr.

1991), cert. denied, Uus _ , 112 S. . 2945 (1992); United
States v. Kelley, 981 F.2d 1464, 1470 (5th Cr.), cert. denied,
_us _ , 113 S . 2427 (1993).

8 664 F.2d 971, 1023-24 (5th Cir. 1981), cert. denied, 457
U S 1136 (1982), 459 U S. 906 (1982). These factors are:

[the] voluntariness of the defendant's custodi al sta-
tus, the presence of coercive police procedure, the
exent and | evel of the defendant's cooperation with
police, the defendant's awareness of his right to
refuse consent to the search, the defendant's education
and intelligence, and, significantly, the defendant's
belief that no incrimnating evidence will be found.

(footnotes omtted).



consented to the search was not clearly erroneous. Terry was a
tw ce convicted felon wth an el event h-grade educati on who would
have been aware of his right to refuse consent to the search. He
stated his belief that no incrimnating evidence would be found as
a result of the search. Furthernore, the police officers gave
Terry his Mranda warnings nere nonents before the requesting
perm ssion to search his car, so Terry woul d have been aware of his
right to remain silent and the | egal consequences of failing to do

SO.

B. Terry's Sixth Amendnent Chall enge

Terry next contends that the delay between his Novenber 9,
1988 arrest by Houston police on state trespassing charges and his
May 2, 1991 indictnent on federal firearns charges constituted a
violation of his Sixth Anmendnent right to a speedy trial. Hi s
argunent is frivol ous.

[ T]here is no sixth anendnent right to a speedy indict-

ment. . . . The primary safeguard of appellants' rights

is the statute of limtations. . . . Because the del ay

alleged in this case occurred before the indictnent, the

si xth amendnent is inapplicable.®

C. Terry's Rule 404(b) Chall enge

At Terry's trial, April Sapp testified that she had seen Terry

in possession of a .38 caliber pistol matching the description of

Governnent's Exhibit No. 3 on many occasions. The district court

® United States v. Harrison, 918 F.2d 469, 473-74 (5th Cr
1990) .




admtted that testinony over Terry's objection that it was rel evant
only to show action in conformty with his character.? The
district court concluded that Terry's prior possession of the

handgun was rel evant to prove that he intentionally possessed it on

Novenber 9, 1988. W reviewthe district court's adm ssion of the
testinony over Terry's Rule 404(b) objection under a heightened
abuse of discretion standard.

This is Terry's strongest challenge to his conviction. Even
if we mght have nade a different decision from the district
court's in the first instance, however, that alone is an insuffi-
cient basis on which to reverse Terry's conviction. W find that
two factors weigh against a conclusion that the district court
abused its discretion. First, April Sapp's testinony was rel evant
to prove the identity of one of the weapons recovered fromTerry's
car, to establish that it belonged to Terry and not one of the
ot her men who rode in Terry's car that night. Second, the district

court gave the jury a limting instruction!? stating that Sapp's

10 Fed. R Evid. 404(b) provides in part that:

Evi dence of other crines, wongs, or acts is not adm s-
sible to prove the character of a person in order to
show action in conformty therewith. It may, however
be adm ssible for other purposes . :

1 United States v. Carrillo, 981 F.2d 772, 774 (5th Gr.
1993).

Z"Alimting instruction mtigates the risk of unfair
prejudice fromthe adm ssion of Rule 404(b) evidence". United
States v. Dent, 984 F.2d 1453, 1462 (7th Cr.), cert. denied,
us. _ , 114 S, C. 169 (1993), 114 S. C. 209 (1993); accord

United States v. WIIis, F.3d __ , , 1993 W 416487, slip
op. at 812 (5th CGr. COct. 20, 1993).

6



testinony could not be used to infer Terry's quilt from his
character.'® W conclude that the district court did not abuse its

discretion in admtting April Sapp's testinony.

D. Terry's Sentencing Chall enge

Terry's final challenge to the district court's decision is
based on the district court's refusal to give him a downward
sentenci ng adjustnent for "mnor participation” inthe crinmes with
whi ch he was charged. W review for clear error the district
court's decision not to award a downward sent ence adj ust nent under
the Sentencing Guidelines.* W find no error here. Contrary to
his assertion, Terry was not less involved in the crinmes of
possession of a firearmby a fel on or possessi on of an unregi stered

firearmthan was C arence Joseph Burkes.

[l
W find no error in the district court's decision, and

accordingly Terry's conviction and sentence are AFFI RVED

13 2 Rec. 172.

14 United States v. Vaquero, 997 F.2d 78, 88 (5th Cir.
1993); United States v. Bethley, 973 F.2d 396, 401 (5th Cr
1992), cert. denied, us _ , 113 s. . 1323 (1993).
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