UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-2845
(Summary Cal endar)

JOHN R LEDFCRD
Pl ai ntiff-Appellant,

VERSUS

SAN JACI NTO SAVI NGS ASSOCI ATI ON, ET AL.

Def endant s- Appel | ees,

THE RESCLUTI ON TRUST CORPORATI ON RECEI VER
FOR SAN JACI NTO SAVI NGS ASSCOCI ATl ON

| nt er venor - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
( CA- H 90- 4005)

( Sept enber 21, 1993 )

Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM ~
Plaintiff-Appellant John R Ledford appeals the district

court's grant of sunmary judgnent in favor of Defendants-

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Appel | ees San Jaci nto Savi ngs Association, et al. and the
Resol ution Trust Corporation (collectively, the defendants).
Finding no reversible error, we affirm
I
FACTS AND PROCEEDI NGS

I n Decenber 1989, Elton Porter |nsurance Agency, |nc.
executed two prom ssory notes in favor of San Jaci nto Savi ngs
Associ ation (San Jacinto). These notes were secured by, inter
alia, certain agency assets generally referred to as the "Book of
Business." Utimtely, Elton Porter Insurance defaulted on the
notes and San Jacinto foreclosed on the collateral, including the
Book of Busi ness.

After this foreclosure, Ledford clainmed that he was the
actual owner of sone of the accounts that conprised this Book of
Busi ness and sued San Jacinto in state court to recover those
accounts. During the pendency of that suit, San Jacinto failed
and was pl aced under Resolution Trust Corporation (RTC)
recei vership. The RTC pronptly intervened in the suit, renoved
it to a federal district court, and was substituted for San
Jaci nto as defendant.

Ledf ord never pursued, mnmuch | ess exhausted, the
adm nistrative clains process statutorily established for clains
against the RTC.! Eighteen nonths after renpbving this suit, the

RTC filed a notion to dismss for want of subject matter

1 See 12 U.S. C. § 1821(d) (made applicable to the RTC by 12
U.S.C. § 1441a(b)(4)).



jurisdiction, arguing that Ledford s failure to exhaust his
adm nistrative renedies deprived the district court of
jurisdiction over his claim Sinmultaneously, the RTC and the
ot her defendants nmade a joint notion for sunmary judgnent;
Ledf ord had nade his own notion for summary judgnent sone siXx
nmont hs earlier.

The district court did not address the nerits of the RTC s
nmotion to dismss grounded in failure to exhaust adm nistrative
renmedi es, but instead granted the defendants' joint notion for
summary judgnent. The court al so denied Ledford's subsequent
motion for newtrial. Ledford tinely appeal ed.

I
ANALYSI S

A. Sunmmary Judgnent

The grant of a notion for summary judgnent is reviewed de
novo, using the sane criteria enployed by the district court.?
This court nust "review the evidence and inferences to be drawn
therefromin the light nost favorable to the nonnoving party."3
Nonet hel ess, when a properly supported notion for sumrary
judgnent is nade, the adverse party may not rest upon the nere
all egations or denials of its pleadings, but nust set forth

specific facts show ng that there is a genuine issue for trial to

°2U.S. Fidelity & Guaranty Co. v. Wggqginton, 964 F.2d 487,
489 (5th Gr. 1992); Walker v. Sears, Roebuck & Co., 853 F.2d
355, 358 (5th Cir. 1988).

SU.S. Fidelity & Guaranty Co., 964 F.2d at 489; Baton Rouge
Bui |l ding & Construction Trades Council v. Jacobs Constructors,
Inc., 804 F.2d 879, 881 (5th GCir. 1986).

3



avoid the granting of the notion for sunmary judgnent.?*

In his notion for sunmary judgnent, Ledford nade the bare,
conclusionary claimthat he "was the owner of certain tangible
and intangi ble property" and that San Jacinto unlawful ly and
wrongly took this property. This notion was supported only by an
equal |y vague and conclusionary affidavit from Ledford hinself.
In marked contrast, the defendants' joint notion for summary
judgnent set forth properly supported allegations that if
uncontroverted were nore than sufficient to show that there was
no genui ne issue of material fact and that the defendants were
entitled to judgnent as a matter of |aw

Ledf ord apparently chose to ignore the clear nessage of the
Suprene Court's 1986 trilogy of summary judgnent cases.® The
tenor of his response to the defendants' notion is best set forth
by the introductory |anguage of that response itself:

The Plaintiff views the notion for summary judgnent as

flippant and frivolous, and will not respond to any
grounds set forth for summary judgnent unl ess requested
to do so by the court. It is deened that the Motion

for Summary Judgnent and the Brief filed in support
thereof are so utterly in derogation of basic
principals [sic] of law that they do not nerit a

‘“Fed. R Civ. P. 56(e); Anderson v. Liberty Lobby, Inc., 477
U S. 242, 250 (1986).

> Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986) ("[T]he
pl ai n | anguage of Rule 56(c) mandates the entry of summary
judgnent, after adequate tinme for discovery and upon noti on,
against a party who fails to nmake a show ng sufficient to
establish the existence of an el enent essential to that party's
case, and on which that party wll bear the burden of proof at
trial."); Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986);
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574
(1986).




st udi ous response.
Nei t her this response nor Ledford's own notion for summary
judgnent set forth specific facts showing that there was a
genui ne issue for trial. Consequently, the defendants
affidavits and summary judgnent evidence were not effectively
rebutted and were sufficient to support the district court's
grant of summary judgnent. W therefore reject Ledford's first
point of error.®

B. Mbtion for New Tri al

Ledf ord made his notion for newtrial nore than ten days
after judgnent was entered against him Therefore, his notion
was governed by Rule 60(b) of the Federal Rules of Cvil

Procedure. W review the denial of such a notion only for an

6 As the instant appeal is so lacking in nerit, we find it
an i nappropriate vehicle to address the RTC s clai mthat
Ledford's failure to exhaust his adm nistrative remedi es once San
Jacinto was placed under RTC receivership served to divest the
district court of jurisdiction over this suit.

This court has previously held that when a financi al
institution is in RTC receivership before a suit is filed,
failure to exhaust the adm nistrative renedi es provided for by
FI RREA can deprive the courts of jurisdiction over a claim
against the RTC. Meliezer v. Resolution Trust Corp., 952 F.2d
879 (5th Gr. 1992). W have not, however, previously addressed
the jurisdictional effect of a failure to exhaust on a such a
suit when the financial institution is placed in RTC receivership
after the suit has been filed. Neither are we aware of any ot her
circuit court that has squarely addressed the jurisdictional
effect of a failure to exhaust under simlar circunstances. Cf.
Resolution Trust Corp. v. Miustang Partners, 946 F.2d 103 (10th
Cir. 1991) (holding that failure to exhaust adm nistrative
remedi es barred a party from pursui ng a countercl ai magainst the
RTC, but naking no nention of any effect on the court's
jurisdiction). W are unwilling to expand the rule of Mliezer
to such a situation in the absence of adequate briefing by the
party opposi ng such an expansion, preferring to await a nore
appropriate vehicle for such purpose.

5



abuse of discretion.’

Ledford' s notion was prem sed on the assertion that he had
di scovered new evi dence that woul d support his claim
Unfortunately for Ledford, his efforts again fell short of the
mark. Rule 60(b) provides that:

On notion and upon such terns as are just, the court

may relieve a party or party's |egal representative

froma final judgnent, order, or proceeding for the

foll ow ng reasons:

(2) némjy'discovered evi dence which by due diligence

coul d not have been discovered in tine to nove for a
new trial under Rule 59(b);
8

To prevail on a notion for new trial under Rule 60(b)(2) based on
new y di scovered evi dence, the novant nust show that: The
evi dence was di scovered following the trial; he used due
diligence to discover the evidence at the tinme of the trial; the
evidence is not nerely cunul ative or inpeaching; the evidence is
material; and a newtrial in which the evidence is introduced
woul d probably produce a different result.® Such a notion for
new trial is "an extraordi nary notion" and these requirenents
nust be strictly net.?0

Ledford failed to establish that he could not have

di scovered his alleged new evidence earlier through the exercise

" Phillips v. Insurance Co. of N. Anerica, 633 F.2d 1165,
1167 (5th Cr. 1981).

8 Fed. R Cv. P. 60(b) (enphasis added).

° Johnson WAste Materials v. Marshall, 611 F.2d 593, 597
(5th Cir. 1980).

0] d.




of due diligence.!* He also failed to establish that a new trial
in which his clainmed newWy di scovered evidence was introduced
woul d probably have produced a different result. As the district
court stated in its order denying a newtrial, "[a] close | ook at
[ Ledf ord's new evidence] reveals that it doesn't say nuch at

all. We find no abuse of discretion in the district court's
deni al of Ledford's notion for a newtrial.
11
CONCLUSI ON

When confronted with a properly supported notion for sumrary
judgnent, Ledford failed to set forth specific facts show ng that
there was a genuine issue for trial. Consequently, the district
court's grant of sunmmary judgnent for the defendants was proper.
When then confronted with this adverse final judgnent, Ledford
simlarly failed to carry his burden for a new trial under Rule
60. Accordingly, the district court did not abuse its discretion
in denying that notion. For the foregoing reasons, the judgnent
of the district court, granting sunmary judgnment for the

def endants on all counts, is

AFFI RVED.

11 See id. at 598-99.



