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Before WSDOM H GE NBOTHAM and JONES, Circuit Judges.
EDI TH H JONES, Circuit Judge:”
On March 8, 1989, the Federal Hone Loan Bank Board

("FHLBB") decl ared Commonweal t h Savi ngs i nsol vent and appoi nted t he

Local Rule 47.5 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw i nposes needl ess expense on the public and burdens
on the legal profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Federal Savings and Loan Insurance Corporation ("FSLIC') as
conservator.! Shortly thereafter, the FHLBB appoi nted the FSLIC as
receiver for Commonwealth and as conservator for Comonwealth
Federal, an institution chartered by the FHLBB and to which certain
of Commonweal th's assets had been sold -- including Conmbonweal th's
clains against its fornmer directors and officers.

Pursuant to the Financial Institutions Reform Recovery,
and Enforcenent Act of 1989 ("FIRREA'), the Resolution Trust
Corporation ("RTC') succeeded the FSLIC as conservator for
Commonweal th Federal . In June 1991, the Ofice of Thrift
Supervi si on appoi nted the RTC as recei ver for Commonweal t h Federal ;
|ater that nonth, the RTCin its corporate capacity purchased the
clai ns agai nst the former Commonweal th directors and officers from
the RTC as receiver for Commonweal t h Feder al

The RTC filed suit on March 6, 1992 agai nst the forner
Commonweal th directors and officers. On April 14, 1992, Nati onal
Union filed this action seeking a declaratory judgnent that it has
no duty to provide coverage under Commonwealth's Directors &
Oficers Liability Policy for clains asserted against the forner
directors and officers by the RTC.2 National Union successfully
argued below that the regulatory and "insured v. insured"

exclusions in the D & O policy precluded coverage for the RTC s

!Commonweal th Savings was a federally insured thrift
chartered by the Texas Savi ngs and Loan Departnent.

2National Union issued a D & O policy to Commonweal th
Savings for a termof one year commenci ng March 25, 1987; the
policy was subsequently extended for another year.
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clains. In his order, the district court granted National Union's
cross-notion for judgnment on the pl eadings finding the RTC s cl ains
barred by the two excl usions.?

The RTC and former Comonweal th directors and officers
appeal fromthis final judgnent raising argunents quite famliar to
this court. In brief, the defendant/appellants argue that the
regul atory and insured v. insured exclusions do not unanbi guously
excl ude coverage for clains asserted by the RTC Further, they
argue that the district court's conclusion that the exclusions bar
coverage violates state public policy because it deprives the RTC
of its rights as representative of Commonwealth's sharehol ders
under Texas |law. Devoted readers of F.2d will recall that a very
simlar set of argunents was nmade by the FDI C unsuccessfully in

Fidelity & Deposit Co. v. Conner, 973 F.2d 1236 (5th Gr. 1992).

Guided in part by Conner in the disposition of this case, we AFFI RM
the district court's judgnent on the scope of policy coverage but
remand for further developnent, if appropriate, of appellants’
affirmati ve defenses and countercl ai ns.
| .

As a prelimnary matter, we note that a notion for
j udgnent on the pleadings under Fed. R Cv. P. 12(c) "is designed
to di spose of cases where the material facts are not in dispute and
a judgnment on the nerits can be rendered by looking to the

substance of the pleadings and any judicially noticed facts."

3The district court sinultaneously denied the
def endant/ appel l ants' notion for judgnent on the pl eadings.
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Hebert Abstract v. Touchstone Properties, Ltd., 914 F.2d 74, 77

(5th Gr. 1990). | f factual issues energe, the district court

should treat the notion as one for summary judgnent. Fed. R Cv.

P. 12(c). Thus, our review of a district court's granting of a
motion for judgnent on the pleadings is -- as wth sumary
j udgnent -- de novo.

.
The regul atory exclusion contained in the D & O policy
purchased by Commonweal th Savi ngs provi des as foll ows:

[ T] he insurer shall NOT be |iable to make any
paynment for loss in connection with any claim
based upon or attributable to any action or
proceedi ng brought by or on behalf of the
Federal Deposit Insurance Corporation, the
Federal Savings & Loan | nsurance Corporation,
any other depository insurance organi zation,
the Conptroller of the Currency, the Federal
Honme Loan Bank Board, or any ot her national or
state Bank regulatory agency (all of said
or gani zati ons and agenci es herei nafter
referred to as "Agencies"), including any type
of legal action which such Agencies have the
| egal right to bring as receiver, conservator,
i qui dator or otherw se; whether such action
or proceeding is brought in the name of such
Agencies or by or on behalf of such Agencies
in the nanme of any other entity or solely in
the nanme of any Third Party.

In construing the regul atory exclusion under Texas |aw, anbiguity
in the policy language is construed in favor of the insured. See
Conner, 973 F. 2d at 1244 & n.22 (citing Texas cases). However, the
rule requiring construction in favor of coverage applies only if

the exclusion 1is anbiguous. See Gover Vv. National 1Ins.

Underwiters, 545 S.W2d 755, 761 (Tex. 1977). Furthernore, we

should not strainto find anbiguity in | anguage of the D & O policy



excl usi on. See Yancey v. Floyd West & Co., 755 S.W2d 914, 918

(Tex. App--Fort Worth 1988, wit denied).

The RTC and fornmer Commonwealth directors and officers
urge us to find anmbiguity in the regulatory exclusion where none
exists. This we decline to do. The defendant/appellants maintain
that the exclusion does not unanbi guously bar coverage for three
reasons: the RTCis not a bank regulatory agency; the RTC is not
a regulatory agency; and the exclusion only covers "secondary
suits" -- nanely third-party actions "based upon or attributable

to" an action filed by a bank regul atory agency. Each of these
contentions is neritless.

First, theregul atory excl usi on unquesti onably cl assifies
the FSLIC and the FHLBB as "Bank regulatory agenc|[ies]"
notw t hstandi ng the fact that these pre-Fl RREA agenci es regul ated
thrifts, not banks. Thus, the absence of RTC regul atory authority
over banks -- as opposed to thrifts -- is of no consequence; the
pol i cy unambi guously considers the RTC a "Bank regul atory agency."

Second, the proposition that the RTCis not a regulatory
agency is squarely contradicted by the agency's express duties
under FIRREA. For exanple, under 12 U. S. C. 8144l1a(b)(3)(A) (Supp.
11 1991), the RTC is charged with managing and resol ving cases
involving failed thrifts. FIRREA further provides the RTCwi th the

authority to pronulgate rules and regulations "necessary or

appropriate to carry out its duties.” 12 U S.C. 81441a(b)(11)(A)



(Supp. Il 1991).4 Counsel for the former Commobnwealth directors
and officers admtted at oral argunent that the RTC does have
regul atory power, but posited that because the RTC s regul atory
power was |limted to failed thrifts the policy's "regulatory
agency" | anguage di d not enconpass it. This position is untenable,
however. The regul atory excl usi on unquestionably woul d bar these
sane clains if brought by the FSLIC, the RTC s predecessor in
i nterest here. FIRREA has nerely allocated a portion of the
FSLIC s requlatory authority to the RIC, see 12 U S C
81441a(b)(3)(A), soit isincorrect to suggest that the exclusion's
"regul atory agency" | anguage does not apply to the RTC

Finally, the defendant/appellants strain to find
anbiguity by focusing on | anguage in the exclusion barring clains
"based upon or attributable to" any action brought by a bank
regul atory agency. W join the overwhelmng majority of courts to
have considered this question in concluding that such an

interpretation is "strained." See F.D.1.C._v. Anerican Casualty

‘A nunber of other FIRREA provisions expressly confirmthe
unsurprising conclusion that the RTCis a regul atory agency. For
exanpl e, 81441a(b)(10) confers certain "special powers" on the
RTC, including: (1) the power to require a nerger or
consolidation "of an institution or institutions over which the
Corporation has jurisdiction," provided that the nerger or
consolidation is consistent with 813(c)(4) of the Federal Deposit
| nsurance Act, see 12 U.S. C. 8§l144la(b)(10)(A) (iii) (Supp. Il
1991); and (2) the authority to organi ze federal savings
associ ations and bridge banks that are to operate in accordance
with 12 U S.C. 8144la(e). See 12 U.S. C. 881441a(b)(10)(A) (iv)
and (v) (Supp. Il 1991). Section 1441a(e), in turn, authorizes
the RTC to restrict, condition, and limt asset growh, |ending
activities, capital standards and certain other aspects of those
entities during the period that those entities are "within" the
control of the Corporation.” 12 U S.C. 8144l1a(e)(2).
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Co., 975 F.2d 677, 680 (10th Cr. 1992) (citing cases). Thi s
"secondary suit" reading of the regul atory excl usi on woul d bar only
third party suits that arose as a result of earlier agency action,
but not the agency action itself. Such a reading would be
unreasonable, and would be an inpernmissible nmeans of finding
anbiguity in an otherw se unanbi guous exclusion. |In sum there is
only one sensible interpretation of the regulatory exclusion as it
applies to the clains of the RTC the plain |anguage of the
excl usi on bars such cl ai ns.
L1,

Because we conclude that the regulatory exclusion
unanbi guously bars the clains of the RTC, we find it unnecessary to
determne whether the "insured v. insured" exclusion would
simlarly bar coverage. The RTC further argues that even if the
excl usions bar coverage for its clains, such an interpretation
woul d violate state public policy because it deprives the RTC of
its rights as representative of Commopnweal th's sharehol ders under
Texas | aw. However, we decline to address this argunent because it
was presented for the first tine on appeal and no "m scarri age of
justice" would result fromour refusal to consider this question.

See F.D.1.C. v. Castle, 781 F.2d 1101, 1105 (5th Cr. 1986)

(quoting Martinez v. WMatthews, 544 F.2d 1233, 1237 (5th Gr.

1976)) .
| V.
The def endant/appel |l ants al so urge that dism ssal on the

pl eadi ngs was i nappropriate since their affirmative defenses and



counterclains created fact issues. An affirmative defense or new
matters appearing in the answer nmay create a material issue of fact
and therefore prevent a successful notion under Rule 12(c). See 5A
Charles A Wight & Arthur R Mller, Federal Practice and
Procedure 81368 at 529 (1990). Certain affirmative defenses and
counterclains raised by the RTC and fornmer directors and officers

here nake dism ssal on the pleadings inappropriate, see Hebert

Abstract, 914 F.2d at 77. Moreover, the status of the affirmative
def enses and counterclains in light of the notion to dismss on the
pl eadi ngs was never explicitly evaluated by the district court.
Wi |l e sonme of these matters mght fully overlap the i ssues we have
here decided, it is not clear that all of them do. Consequently,
we remand for further appropriate devel opnent of these defenses and
counterclains.?®
V.
For the foregoing reasons, the judgnent of the district

court is AFFIRVED in part, VACATED and REMANDED in part.

SAppel | ants nmake much of the absence of the actual policy in
the record. As we conclude supra, the exclusions to the policy
are unanbi guous, thereby obviating reference to the underlying
policy. Further, the defendants could have attached the policy
to their pleadings under Fed. R Gv. P. 10(c). In short, this
argunent | eaves us unconvi nced.



