UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2823

IN THE MATTER OF: P.T. ElICHELBERGER, JR , MD.

Debt or,
DOUGLAS AYCOCK, ET AL.,
Appel | ees,
ver sus
P.T. EICHELBERCGER, JR, MD., and LOU S B. HUGHES,
Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 89-3395)

(Decenber 14, 1993)

Bef ore GOLDBERG, JONES and DUHE, CGircuit Judges.!
PER CURI AM

The bankruptcy court held that two judgnment debts owed
the appellees by the appellants are dischargeable wunder the
Bankruptcy Code. The first debt is a 1982 noney judgnent entered
agai nst the appellants based on their tortious interference with
the appellee's contractual relations. The second debt is a 1986
money judgnent entered against the appellants for nmalicious

prosecution. On appeal, the district court reversed the bankruptcy

L Local Rule 47.5 provides: "The publication of opinions that have no

precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published.



court and held that the two judgnent debts were nondi schargeabl e
under the Bankruptcy Code. Because we agree with the district
court regarding the malicious prosecution judgnent, we affirmthe
district court's ruling on that issue. However, we disagree with
the district court regarding the tortious interference wth
contractual rel ations judgnent and accordi ngly reverse the district
court's ruling regarding that debt.
BACKGROUND

The history of the litigation between these parties woul d
be unnecessarily confusing and cunbersone to set forth in full
detail in this opinion. The relevant facts to this decision are
that the appellees filed an adversary conplaint in the bankruptcy
court under 11 U.S.C. 8§ 523(a)(6) requesting that their judgnent
clai ns agai nst the appellants be exenpt from di scharge under the
Bankruptcy Code. The bankruptcy court found that the appell ees,
the judgnment creditors, had failed to prove by cl ear and convi nci ng
evidence that the judgnent debts were nondischargeable under
8§ 523(a)(6). On appeal, the district court held that the
bankruptcy court erred in applying a hei ghtened burden of proof and
ruled, using a preponderance of the evidence standard, that the
j udgnent debts were nondi schar geabl e.

DI SCUSSI ON
A

The appellants argue that the district court erred in

reversing the bankruptcy court and ruling that the judgnent debts

are nondi schar geabl e under t he Bankruptcy Code. This court reviews



de novo issues of law arising in bankruptcy cases, while questions
of fact are reviewed under a clearly erroneous standard. Luce v.

First Equip. Leasing Corp. (In the Matter of Luce), 960 F.2d 1277,

1280 (5th Cr. 1992). Were there is a factual dispute, a
bankruptcy court is to determ ne whether a debt i s nondi schargeabl e
pursuant to section 523 of the Bankruptcy Code based on a

preponderance of the evidence standard.? Gogan v. Garner, 498

UsS 279, 111 S.C. 654, 112 L.Ed.2d 755 (1991); Young v. National

Union Fire Ins. Co. (In the Matter of Younqg), 995 F.2d 547, 549

(5th CGr. 1993). The bankruptcy court applied an incorrect
st andard--that of clear and convi nci ng evidence--in determ ning the
appel l ants' judgnent debts were di schargeabl e under the Bankruptcy
Code.® On appeal, the district court noted the proper standard--
preponderance of the evidence--but whether it relied on that
standard and eval uated facts to reach its conclusion is not clear.

It appears that dischargeability inthis caseis a matter
of lawrather than fact, because it turns on whether facts found by
the state court, which have collateral estoppel effect here,
anmounted to findings of wllful, malicious conduct under §

523(a) (6). W agree with the district court regarding the

2 Section 523(a)(6) of the Bankruptcy Code provides that a di scharge

will not be allowed for a debt "for willful and malicious injury by the debtor to
another entity or to the property of another entity." 11 U S.C. 8§ 523(a)(6).

s The bankruptcy court's judgnent was delivered in 1989. The United

States Suprenme Court did not announce that the proper standard for determ ning a
di schargeability issue under the Bankruptcy Code was a preponderance of the

evi dence standard until 1991. Gogan v. Garner, 498 U S. 279, 111 S.Ct. 654
(1991). However, the standard enunciated in Grogan is to be applied
retroactively. Luce v. First Equip. Leasing Corp. (In the Matter of Luce), 960
F.2d 1277, 1281 (5th CGr. 1992).
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mal i ci ous prosecution judgnent. However, we disagree wth the
court regarding the tortious interference wth contractual
relati ons judgnent.

Mal i ci ous Prosecution

In Texas, to recover for the intentional tort of
mal i ci ous prosecution, the plaintiff nust prove that:
(1) the defendant filed a suit w thout probable cause;
(2) the defendant was nali ci ous;
(3) the defendant |ost the suit; and
(4) the suit damaged the plaintiff.
Kale v. Palner, 791 S. W 2d 628, 633 (Tex. App.--Beaunont 1990, wit

deni ed) . Because these elenents expressly include intent and
malice, the district court correctly reasoned that the bankruptcy
court could not discharge the judgnent debt for malicious
prosecuti on.

Tortious Interference with a Contractual Rel ationship

In Texas, to recover for tortious interference with a
contractual relationship, the plaintiff nust show
(1) the defendant acted intentionally;
(2) the defendant cal cul ated the act to danage the plaintiff;
(3) the act interfered with a contract to which the def endant
was not a party;
(4) the act proximately caused damage to the plaintiff; and
(5) the defendant had no justification or excuse for the act.

Haral son v. E.F. Hutton G oup, Inc., 919 F.2d 1014, 1037 (5th Gr.

1990) .



The district court stated that the judgnent against
appellants was based on tortious interference with a business
relationship. He probably drew this conclusion because appell ees
contended, as they do here, that this was the cause of action.
Actually, the judgnent was based on tortious interference wth a

contractual relationship. Under Texas law, these two torts are

virtually identical, wth one exception. Interference with a
busi ness relationship requires that nmalice be shown as an el enent
of thetort; interference with a contractual rel ati onshi p does not.

Deauville Corp. v. Federated Dep't Stores, lnc., 756 F.2d 1183,

1196 (5th Gr. 1985) (interpreting Texas law). This difference is
i nportant in appellants' bankruptcy case because when nalice is an

el emrent of the tort, then the debt shoul d be nondi schar geabl e under

8 523(a)(6) of the Bankruptcy Code. For a debt to be
nondi schargeable, it nust result from an act that 1is both
intentional and nali cious. In the suit against appellants, the

jury was not required to find that the appell ants acted nmaliciously
when finding them liable for tortious interference with a
contractual relationship. (see Plaintiff's Exhibit 4). Because
mal i ce was not shown, this debt is dischargeable under § 523(a)(6)
of the Bankruptcy Code.
B

The appel |l ants next argue that the state court judgnents
are not reliable because they are based on "fraud on the courts"
and ot her i nappropriate behavior by the appellees. The appellants

argue that the judgnents are so unreliable as not to support a



finding of nondischargeability under the Bankruptcy Code. The
appellants wish to relitigate the facts upon which the two
judgnents are based. Because we have found the tortious

interference judgnent dischargeable, it is not necessary to address

the appellants' conplaints regarding that judgnent. However, we
w il address argunents relating to the nmalicious prosecution
j udgnent .

The judgnent based on malicious prosecution was entered
by post-answer default judgnent. The appellants' defense was
di sm ssed with prejudice. The |aw presunes that judgnents are

valid on their face. Phillips v. State Farm Mut. Auto. Ins. Co.,

437 F.2d 365 (5th Gr. 1971). Collateral estoppel is appropriate
in bankruptcy dischargeability cases to avoid relitigation of

i ssues already resolved in state court. Gogan v. Garner, 498 U S.

_, 111 s.C. 654, 112 L.Ed.2d 755 (1991). \Where the record of

the state proceeding reflects "' specific fal se-pretense conduct, by
whi ch the federal bankruptcy court mght determne the creditor's
claim for nondischargeability, neasured by federal bankruptcy

standards' collateral estoppel can be applied to a default

judgnent." Lacy v. Dorsey (In Re Lacy), 947 F.2d 1276, 1277 (5th
Cr. 1991) (quoting Harold V. Sinpson and Co. v. Shuler (In the

Matter of Shuler), 722 F.2d 1253, 1256 (5th G r. 1984)).

The bankruptcy court considered the evidence presented
regarding the unreliability of the state court judgnent, including
exam ning the appellate records, and determ ned that coll ateral

est oppel was appropriate. The bankruptcy court ruled that that



judgnent was in fact not a default judgnent, although the appel | ant
did not appear at trial, because the appellant had an opportunity
to litigate the matter and chose not to do so. There is no
evi dence that the appell ees have uncl ean hands, have perpetrated
fraud on the courts, or have filed fraudul ent proofs of claim For
t hese reasons, the decision of the | ower courts on this issue wll
not be di sturbed.
C.

The appel lants' last argunent is that they are entitled
to ajury trial on the nerits of their clains and defenses. That
is wong, because any clainms or defenses that the appellants were
entitled to raise were barred as a matter of law, as discussed
above.

CONCLUSI ON

For these reasons, the ruling of the district court
finding the malicious prosecution judgnent nondischargeable is
af firnmed. However, the judgnment for tortious interference wth
contractual relations is dischargeable, so we accordingly reverse
the district court on that issue. The case nust be remanded to the
bankruptcy court for entry of a judgnent consistent herewth.

AFFIRMED in part; REVERSED in part; REMANDED wth

| nstructi ons.



