IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 92-2779

JOHN C. LUCK, JR., ET AL.,
Plaintiffs,
LUCK PETROLEUM CORPORATI QON,

Pl ai ntiff-Appellant,
Cross Appel | ee,

ver sus

HOMRD A. SM TH, ET AL.,
Def endant s- Appel | ees,

O & G CARRI ERS, |INC.,
Def endants, Counter O aim
Pl ai ntiff-Appellee,
Cr oss- Appel | ant - Appel | ant,
vVer sus
HOMRD A. SM TH, ET AL.

Count er Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Southern District of Texas
( CA- H 89- 1403)

(July 15, 1994)
Bef ore KING BARKSDALE and PARKER,! Circuit Judges.

Per curi ant:

1 Judge Parker was Chief Judge of the Eastern District of
Texas, sitting by designation at the tinme of oral argunent.

2 Local rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
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In April of 1986, Luck Petrol eum Corporation® purchased oil,
gas and mneral |easehold interests, producing oil wells and oil
field equi pnment |located in Galveston County, Texas. Luck then
transferred the interests that it had purchased to O%G Carriers,
Inc. ("O&G') and Smith Energy 1986-A Partnership,? reserving to
itself a contingent reversionary interest and option, which Luck
could elect to exercise if O& and Smith recei ved revenues from oi
and gas production in excess of the conbined costs of acquisition
and operation. Smith received approximately 68% of the working
interest and Q&G recei ved the remai ning share. The parties entered
into two additional agreenents, dated April 8, 1986 and May 12,
1986, which contenplated that Luck would be the operator of the
property, while Smth and O&G were working interest owners. I n
April, 1989 Luck brought the suit underlying this appeal against
Smth and O&G for breach of all three agreenents, contendi ng, anong
other things, that the Defendants had failed to pay operating
expenses. Federal jurisdiction was based on diversity of

citizenship between Luck, a citizen of Texas, O&G a citizen of New

needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.

3 John C. Luck, Jr. and Luck Petrol eum Corporation were
plaintiffs in the trial court. Only Luck Petrol eum Corporation
perfected an appeal fromthe holding below References to "Luck"
inthis opinion refer to the corporate Appellant.

4 Smth 1986-A Partnership is the party to the contracts in
question. Howard Smth and Smth Energy Conpany, Inc., the
general partners, were brought into the suit to trigger
individual liability if the partnership was found liable. These
three defendants will be referred to collectively as "Smth."
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Yor k and Delaware, and Smth, a citizen of New York. &G
count ercl ai ned agai nst Luck in Qctober, 1989 contendi ng that Luck
was negligent, and that the expenses of operation were falsified
and padded. At approximately the same time, Luck settled and
dismssed all clains against Smth. Smth then succeeded Luck as
operator of the property. Seventeen nonths later, Smth was
brought back into the suit when O&G anended its counterclaim
against Luck to include clains that Smth participated in,
sanctioned or directed Luck's wongful conduct.

Prior to settlenent between Luck and Smith, O&G commenced a
lawsuit in New York against Smth and Luck. After the Luck-Smth
settlenment, Smth filed a third suit against O&G in a Gal veston
state court, seeking to recover from O%G the operating expenses
previ ously sought by Luck as well as other relief. Luck was not a
party to the Galveston suit, which was tried to a jury in 1992.
The jury found that O&G failed to conply with the Operating
Agreenment by not paying its share of the operating expenses, but
that failure was excused by Smth's failure to conply with materi al
obligations under the sane agreenent. Finally, the jury found that
Smth did not engage in any fraudul ent or unconscionable action
that was a produci ng cause of damage to O&G The court bel ow hel d
that the jury findings in the Gal veston case resolved all clains
between Smth and O&G in the instant suit.

Luck noved for summary judgnent dism ssing Q&G s countercl aim
which the trial court granted. Luck also noved for summary

j udgnent against O&G establishing liability for danmages Luck



all egedly sustained due to O&G s breach of express and inplied
covenants, which was denied. The court held that Luck's clains
against O%G for operating expenses were resolved by the jury
findings in the Gal veston case and by Luck's settlenent with Smth.
Finally the Court dismssed Luck's claim that O&G breached an
i nplied covenant to develop for failure to state a cause of action.
Luck' s cl ai munder the express covenant was di sm ssed by the final
j udgnent w t hout expl anati on.

Luck now appeal s, asking this Court to reverse the di sm ssal of
t hose cl ai ns agai nst O%G which were based on express and inplied
covenants and render judgnent finding O&G l|liable to Luck under
t hose covenants. O8G has al so appeal ed the take nothi ng judgnent
onits clains against Smth and Luck, asking that its counterclains
be remanded to the district court for trial on the nerits.

STANDARD OF REVI EW
The district court invited the parties to file notions for

summary judgnent, putting all the parties on notice to cone forward
with their best evidence. There is some confusion both in the
| ower court opinion and in the parties' contentions on appea
concerni ng whether the disposition of Luck's clains against O8G
coul d nost accurately be characterized as a di sm ssal under Federal
Rule of G vil Procedure 12(b)(6) or a grant of summary judgnent,
and whether the case was in a procedural posture that gave the
Court authority to dispose of the claim "*IDlistrict courts are
w del y acknow edged t o possess the power to enter sumrmary judgnents

sua sponte, so long as the |losing party was on notice that she had



to cone forward wth all of her evidence.'" Arkwight-Boston Mrs.
Mut. Ins. Co. v. Aries Marine Corp., 932 F.2d 442, 445 (5th Gr.
1991) (quoting Celotex Corp. v. Catrett, 477 U S. 317, 326, 106
S.C. 2548, 2554, 91 L.Ed.2d 265 (1986)). W find that, because
the record indicates that matters outside the pleadings were
presented to and considered by the lower court, the ruling was a
grant of summary judgnent, appropriately made after notice to al
parties.

To review the decision of the trial court, this Court nust
performits own de novo review of the record follow ng the sane
summary judgnent standards as the trial court to determ ne whet her
there are genuine issues of material fact. Christopher v. Mbbi

Ol Corp., 950 F.2d 1209, 1213-14 (5th Cr. 1992), Fed. RCV.P

56(c). In review ng the evidence, we nust nake all justifiable
inferences in favor of the non-noving party. ld., at 1213-14.
However, if a novant has advanced sunmary judgnent evidence

regardi ng an i ssue on whi ch the non-novant has the burden of proof
at trial, the burden shifts to the non-novant to come forth with
evi dence establishing each of the chall enged el enents of its case.
Duckett v. Cedar Park, 950 F.2d 272, 276 (5th Cr. 1992). The non-
movant is not allowed to rely on its pleadings at this juncture.
Mere al l egations that facts exist which create a genui ne issue of
material fact are insufficient to defeat a properly supported
nmotion for summary judgnent. Hanks v. Transcontinental Gas Pipe
Li ne Corp., 953 F.2d 996, 997 (5th Gir. 1992).
LUCK' S CLAI M AGAI NST O&G BASED ON EXPRESS COVENANT



Luck clainms that O&G breached an express covenant to devel op
the | ease, which arose from | anguage in the operating agreenent
that obligated Smth and O&G to test a m nimum of three wells per
year. In its Menorandum Opinion, the Court below held that Luck
failed to state a cause of action on its inplied covenant claim
and then denied Luck's notion for partial summary judgnent
establishing liability on the express and i nplied covenant cl ains,
| eavi ng the express covenant cl ai mpending. The sane day the court
entered a final take nothing judgnent in the case, although the
express covenant claimhad not been previously disposed of.

Perhaps it could be argued that the district court's |anguage
earlier in the Menorandum OQpinion finding that "[d]ism ssal [of
Luck' s suit against Smth] resulted in a dismssal of all of Luck's
clains against Smth and O&%G Carriers,"” was intended to di spose of
the express covenant claim However, the referenced settl enent
di sposed of Luck's clains for operating expenses only, and did not
include its express and inplied covenant clains. The district
court acknow edged this by di scussing both clains and di sposi ng of
the inplied covenant claimseparately in the sane order.

Because the Final Judgnent had the effect of dismssing the
express covenant claim this Court nust determ ne whether the tri al
court's dismssal should be affirmed on a ground not expressly
relied on. The judgnent nust be affirnmed if it is sustainable on
any | egal ground apparent in the record, Jaffke v. Dunham 352 U. S.
280, 77 S.&. 307, 1 L.Ed.2d 314 (1957), even if the district

court's reasoning is rejected. Levene v. Pintail Enterprises, Inc.,



943 F.2d 528, 534 (5th Cr. 1991).

Q&G takes the position that Luck's express covenant clai mwas
properly di sm ssed because vari ous work done on the | ease fulfilled
the contractual obligation to test three wells per year, and Luck
failed to submt conpetent summary judgnent evi dence denonstrating
that the testing required by the covenant had not been done. In
fact, the deposition of Howard Smth attached to Plaintiffs' Mtion
for Partial Sunmary Judgnent as to Liability (M. Smth testified
that O%G did not pay their bills which prevented the required
testing) creates a genuine issue of material fact concerning
whet her or not the required testing was done.

Next O&G argues that Luck had not and could not denonstrate
t hat any damages arose fromthe failure to test the wells, because
there was no express obligation in any of the agreenents anong the
parties to place tested wells back in operation. The |anguage of
the partial assignnment binds O&G and the other assignees "to test
a mninmumof three (3) of the presently existing shut-in wells upon
the above-described |eases per year from the date of this
instrument."” |If the wells proved not to be productive they were to
be assigned to a third party, and if they turned out to be
productive they were to be retained by the working i nterest owners.
The | anguage of the contract does not expressly require that any
affirmative action be taken as to productive wells. Had the wells
been properly tested, the |ease, and therefore Luck, m ght have
benefitted from the assignnment of nonproductive wells, or the

working interest owners may have chosen to put productive wells



into operation. However, the testing may have cost nore than any
benefit gained. It would have been a sinple matter to produce
expert testinony that addressed the |ikelihood of econom c benefit
fromthe testing procedure. However, a cl ose perusal of the record
reveal s not hi ng nore than specul ati on, whi ch does not create a fact
i ssue concerni ng whether Luck was nore |ikely than not damaged by
the failure to test three wells per year. Because the record
reveal s no evidence of danages beyond nere specul ation, the trial

court's effective grant of summary judgnent nust be affirned.
We therefore find that the district court did not err in

di sm ssing Luck's claimbased on the express covenant.
LUCK' S CLAI M UNDER AN | MPLI ED COVENANT

Luck clainmed that O&%G breached an inplied covenant to
reasonably develop the | eases. The court below found that there
was no i nplied covenant because the express terns of the agreenent
describe the parties' obligations to each other. W agree. Luck
cannot assert a breach of an inplied covenant to devel op where the
witten agreenent sets forth the parties' obligation. See Exxon
Corp. v. Atlantic Richfield Co., 678 S.W2d 944, 947 (Tex. 1984).
Luck argues that the duty inplied under Texas | awto devel op the
| easehol d estate is a greater obligation and is in addition to the
obligation to test a mninum of three presently existing shut-in
wells per year. A lessee's obligation to develop and protect the
| ease which is inplied under Texas |law i s i ndeed broader than O%G s
express contractual duty in this case. However, that duty is not

in addition to an express covenant and is inplied only when an oi



and gas |lease fails to express the |lessee's obligation to devel op
and protect the |ease. Anmoco Production Co. v. Alexander, 622
S.W2d 563 (Tex.1981). Texas | aw does not prevent parties from
expressly limting, expanding, or specifying the details of the
duty to devel op a particular |ease by contract, as the parties did
in this case. W therefore hold that the district court did not
err in finding that there was no inplied covenant in this case.

Because there is no inplied covenant, it is unnecessary to
reach the question, raised by Luck, of whether under Texas |aw an
i nplied covenant, which traditionally runs between the | essee and
the lessor or royalty interest owner, can be inplied for the
benefit of a reversionary interest owner.

SUMVARY JUDGVENT ON O&G S COUNTERCLAI MS

The district court granted John C Luck summary | udgnent
agai nst O&G on O&G s counterclaimfor failure to state a cause of
action, noting that O%G had sued Luck individually, although he was
not a party to the contractual agreenents that fornmed the basis of
the lawsuit. Q&G s brief on appeal argues only that the "Luck
count er defendants" should not have prevailed on the basis of the
conpul sory counterclaimrule or collateral estoppel. John C Luck
filed no brief on appeal. W find no basis for disturbing the
district court's award of summary judgnent for John C. Luck agai nst
&G

&G filed a countercl ai mseeki ng danages fromSmth for breach

of contract, fraud, negligence, conversion, msrepresentation and

viol ations of the Texas Deceptive Trade Practices Act. The court



bel ow held that all of these assertions could have been litigated
or had been litigated in the Gal veston and New York cases i nvol vi ng
the sanme facts and the sane parties. Therefore, citing the rul e of
conpul sory counterclains and the doctrine of collateral estoppel,
the court granted Smth's notion for dism ssal of the counterclaim

Q&G argues on appeal that the counterclains against Smth were
not controlled by the conpul sory counterclaimrule and were not
barred by collateral estoppel. Smth responds that the district
court's dism ssal was essentially based on deference to the state-
court litigation. Afederal district court may decline to exercise
its jurisdiction because of parallel state-court litigationonly in
exceptional circunstances. Only the clearest of justifications
wi Il warrant dism ssal. Colorado River Water Conservation District
v. United States, 424 U S. 800, 818-819, 96 S.Ct. 1236, 1246-1247,
47 L. Ed.2d 483 (1976). Although there are no hard-and-fast rul es
for dismssals due to the presence of a concurrent state
proceedi ng, the Suprenme Court has |listed the follow ng factors as
relevant to the decision: 1) inconvenience of the federal forum 2)
the desirability of avoi ding pieceneal litigation, and 3) the order
i n which jurisdiction was obtai ned by the concurrent foruns. Moses
H Cone Menorial Hosp. v. Mercury Constr. Corp., 460 U S 1, 15,
103 S. Ct. 927, 937, 74 L.Ed.2d 765 (1983). The weight to be given
any one factor may vary greatly fromcase to case, dependi ng on the
ci rcunstances of the case. 1d.

When, as here, the counterclaimrests entirely on Texas | aw and

has all but been resolved in a Texas court, the district court has
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no i ndependent jurisdiction over the counterclai mand has di sm ssed
the claimthat established jurisdiction, and the counterclai mant
undul y delayed filing the counterclaimin federal court, deference
tothe parallel state court actionis called for primarily based on
factor two, the avoidance of pieceneal l|itigation. Although the
district court did not specifically rely on Cone/Col orado Ri ver
abstention, the facts of the case and the |anguage in the | ower
court's order support the conclusion that this was an appropriate
case for dismssal in deference to the Galveston litigation. W
therefore affirm the district court's dismssal of O&Gs
countercl ai magai nst Smith on the basis of abstention. See Jaffke
v. Dunham 352 U S. 280, 77 S.C. 307 1 L.Ed.2d 314 (1957).

Because the district court was correct in dismssing O&G s
counterclaim against Smth, we decline to address the remining
argunents advanced by Smth for affirmng the dism ssal.

CONCLUSI ON
The district court's order i s AFFI RVED
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