IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2761
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
THOVAS CLI NTON MARTI N,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CR-H 92-090
(January 5, 1994)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Thomas Cinton Martin contends that the district court erred
by failing to nmention supervised release and that its failure to
address a Fed. R CrimP. 11 core concern was not harm ess error.
Fi ndi ng his argunent unpersuasive, we AFFI RM

Any claimthat a district court has failed to conply with

Rule 11 is now viewed for harnl ess error. United States v.

Johnson, 1 F.3d 296, 301-02 (5th Gr. 1993) (en banc). W engage

in atw-step inquiry for all Rule 11 clainms: 1) did the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



No. 92-2761
-2

district court, in fact, vary fromthe procedures required by
Rule 11; and 2) if so, did the variance affect a substanti al
right of the defendant. See id. at 302. |In nmaking this
determ nation, we consider whether the defendant's know edge and
conprehension of the full and correct information woul d have been
likely to affect his willingness to plead guilty. 1d. W are
free to examne the entire record on appeal, including
docunentation that itself post-dates the plea hearing (such as
the pre-sentence investigation report, objections thereto, and
the transcript of the sentencing hearing), but will consider only
those tenporally relevant nmatters revealed in the record. |d.

The district court failed to nention supervised rel ease as
required by Rule 11. However, the tenporally relevant matters in
the record indicate that Martin signed a witten plea agreenent
whi ch informed himof a possible three-year period of supervised
rel ease and the consequences which would ensue if that period was
i nposed and subsequently revoked. Furthernore, he was inforned
by the district court that he could possibly receive a 15-year
mandat ory m ni num sentence on Count One and woul d receive a
consecutive five-year sentence on Count Two. Thus, at the tine
he entered his plea, and after signing a witten plea agreenent,
Martin was aware of the possibility that he could receive at
| east a 20-year sentence.

Furthernore, United States v. Bachynsky, 934 F.2d 1349, 1353

(5th Gr.) (en banc), cert. denied, 112 S.C. 402 (1991),

indicates that any district court error in this case is harnless.

Under the Bachynsky "worst case" calculation, the total period of
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el apsed tine between Martin's first day in prison and his | ast
woul d be 97 nonths on Count One, 60 nonths on Count Two, 36
mont hs of supervi sed rel ease, and 24 nont hs upon revocation
thereof, for a total of 217 nonths - - a period of tine which
does not exceed the 240-nonth statutory maxi mum explained to him

by the district court. See United States v. Hekimain, 975 F.2d

1098, 1102-03 (5th Gir. 1992); 18 U S.C. §§ 3559(a)(3),
3583(e) (3).

Based on the witten plea agreenent which Martin signed
prior to entering his guilty plea and the district court's
adnonition as to the possibility of at |east a 20-year term of
i ncarceration, and an application of a Bachynsky "worst case"
analysis, the district court's inproper variance fromthe nandate
of Rule 11 constitutes harm ess error only.

AFFI RVED.

Additionally, the Governnent's notion to redesignate

Martin's pro se brief is DEN ED.



