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PER CURI AM !

O. Dean Couch, Jr., appeals his convictions for aiding and
abetting bank fraud and making false statenents to a federally
i nsured bank, contending, inter alia, that the district court erred
in finding himconpetent to stand trial. W AFFIRM

| .

Pursuant to a 16-count indictnent, Couch was convicted by a

jury of aiding and abetting bank fraud and nmaki ng fal se statenents

to a federally insured bank, in violation of 18 U. S.C. 8§ 2, 1014,

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



and 1344. He was sentenced to a one-year term of incarceration,
seven concurrent suspended five-year terns of incarceration, eight
concurrent suspended two-year ternms of incarceration, and 15
concurrent five-year terns of probation to run consecutive to the
one-year termof incarceration, and was ordered to pay restitution
of $24,989, 905, and a special assessment of $800.
1.
A

Couch contends that the district court erred in finding him
conpetent to stand trial. To decide whether a defendant is
conpetent to stand trial, "a district court nust determ ne whet her
"the defendant is presently suffering from a nental disease or
defect rendering himnentally inconpetent to the extent that he is
unabl e t o understand t he nature and consequences of the proceedi ngs
against himor to assist properly in his defense'". United States
v. Dockins, 986 F.2d 888, 890 (5th Cr.), cert. denied, __ US
., 114 S. Ct. 149 (1993) (quoting 18 U.S.C. 4241(d)); see also
Dusky v. United States, 362 U S 402, 402 (1960) (internal
quotation omtted) (a defendant nust have "sufficient present
ability to consult with his |lawer with a reasonable degree of

rati onal understanding" and a rational as well as factual
under st andi ng of the proceedi ngs agai nst hini).

The "district court's determ nation of conpetency to stand
trial may not be set aside onreviewunless it is clearly arbitrary
or unwarranted", but we nust "take a hard |l ook at the trial judge's

ultimate conclusion and not allowthe talisman of clearly erroneous



to substitute for thoroughgoi ng appellate review of quasi-Iegal
i ssues". Dockins, 986 F.2d at 890 (internal quotation marks and
citations omtted). The CGovernnent bears the burden of
denonstrating, by a preponderance of the evidence, a defendant's
conpetency. United States v. Hutson, 821 F.2d 1015, 1018 (5th Cr
1987) .

The district court conducted a conpetency hearing on February
14 and March 13, 1992. Couch offered the report of Dr. Largen,
whi ch contained a clinical neuropsychol ogi cal eval uation, and of
Dr. Altschuler. The Governnent offered a psychol ogi cal eval uation
of Couch conducted by Dr. Hays, as well as a conpetency eval uation
conducted by Dr. Stone. All four doctors testified at the February
heari ng. At the Mirch hearing, three of Couch's attorneys
testified as to his inability to assist them

Dr. Largen's report concluded that Couch suffered from a
"denenting disorder" conpatible with Al zheiner's D sease and
certain types of small stroke disease. |In Largen's opinion, based
upon a clinical interview, neuropsychological testing, persona
observations, reviewer-provided records, and interviews wth
Couch's spouse and attorneys, Couch was not conpetent to stand
trial. At the hearing, Largen testified that he perforned a
conpl ete neuropsychol ogi cal evaluation of Couch, which entailed
testing of Couch's intellectual and nenory functions, ability to
abstract, perceptual ability, notor and visual ability, ability to
think flexibly, and |anguage, reading, witing, and arithnetic

functioning. Largen testified that Couch took | onger to conplete



the tests than anticipated, and that he tended to ranble on matters
tangential to specific questions. Largen found Couch's |.Q to be
average, but determned that he was weak in the area of
"abstraction".

Consistent with his report, Largen also testified that Couch
was suffering froma "denenting disorder” such as Al zheiner's or
stroke injury. Couch al so showed signs of "senil e denentia", which
Largen defined as "loss of nenory, loss of intellectual ability,
and | oss of ot her higher-thinking type of functions which the usual
understanding is it's due to an organic or brain disorder". Largen
concl uded that Couch was not capable of assisting his counsel and
had reservati ons concerni ng Couch's ability to fully understand the
| egal proceedings.

The district court questioned Largen about the rel evancy of
Couch's difficulty in remenbering personal itens such as his soci al
security nunber, his wife's birthday, nedical conditions for which
he was being treated, the year he married his current wife, and the
year he was divorced fromhis previous wife, stating that "those
are the sanme things |I can't renenber, except | can renenber ny
social security nunber”. In response to the court's questions,
Largen admtted that Couch probably could identify people who had
wor ked for him although he m ght not be able to renenber their
relationship to the business. On cross-exam nation, Largen
acknowl edged Couch's capacity to shop and to drive a vehicle

t hr oughout Houston, both during the day and at night. Largen al so



acknowl edged that Couch's tendency to ranble was evident in his
younger days.

Dr. Altschuler testified (opined) that Couch was not conpet ent

to stand trial, because he could not assist his |lawers in the
preparation of his defense. Hi s testinony corroborated his witten
report, whi ch, based on a psychiatric eval uation and
neur opsychol ogi cal testing, concluded that Couch coul d understand
the nature of the charges and proceedings, but not their
consequences, and was inconpetent to aid his attorneys.
Al tschul er further noted in his report that the current eval uation
"was particularly striking when ... conpared to an evaluation
performed approximately five years [earlier, when] there were no
cogni tive disturbances".

Altschuler testified that he premsed his conclusion on
Couch's inability to do abstract thinking. The district court
asked Dr. Altschuler whether Couch's inability to renenber and
understand certain things was simlar to the position of a
defendant who is nerely "stupid'. Altschuler agreed. On cross-
exam nation, Altschul er acknow edged that Couch had the ability to
performordinary tasks such as driving and shoppi ng.

The CGovernnent's psychiatrist, Dr. Stone, submtted a report
detailing the results of his conpetency evaluation of Couch, and
opi ned t hat Couch was conpetent to stand trial. Stone specifically
stated that Couch asserted that he was

conpetent to stand trial. [ Couch] expressed the
view that it was his attorney's idea to have him
declared inconpetent as a way to avoid a trial

M. Couch stated that his famly felt he should
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support this plan. M. Couch stated repeatedly
that he fully underst[ood] the facts of the case
and the possible consequences of going to trial.
[ Couch] stated he is innocent of all allegations
and would like to prove that in court know ng that
he [risked] going to jail.

St one noted "sone nenory | oss, both | ong and short term sone
decreased concentration and ability to focus fully on a given topic
and sone | oss in abstracting ability". Stone also noted, however,
that Couch had "excellent recall of relevant details needed to
assist in his defense".

At the February hearing, Stone agreed that Couch exhibited
sone loss in functioning, but opined that the ability to abstract
was "a very mnor nmeasure of [Couch's] cognitive function in terns
of conpetency to stand trial". In response to questioning by the
district court, Stone stated that, despite the conplexity of the
case, Couch had an wunderstanding of the basic information
sufficient to assist his counsel in preparing his defense.

Dr. Hays prepared a psychol ogi cal eval uation of Couch for the
Governnent, opining that he was conpetent to stand trial. Thi s
eval uation was based, in part, on a nunber of psychol ogical tests
and personal interviews. Al t hough Hays noted that Couch
"appear[ed] to have suffered sone decrenent in his cognitive
functioning", it was "primarily a function of aging".

Hays testified that Couch was conpetent to stand trial. He
testified that Couch's ability to use factual informati on was above
aver age; and, although he acknow edged that Couch "suffered sone
detrinent in his cognitive functioning", he testified that Couch

had "considerable nental ability".
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Three of Couch's attorneys testified at the March hearing;
each, that Couch was unable to assist themin his own defense. On
Cross-exam nati on, one of Couch's civil attorneys, Thomas
Kirkendall, testified that he did not neke "any sort of a
conpetency notion in the context of [Couch's] bankruptcy case".
Testinony at the March hearing also established that Couch was
representing hinself in a civil matter, wth the assistance of
attorneys who prepared various docunents and pl eadi ngs whi ch Couch
t hen signed. Couch also submtted affidavits from two of his
| awyers, both of whom averred that Couch's nental capacity had
deteriorated seriously.

The district court, having "analyzed the reports of the
psychol ogi sts and the lay testinony very, very carefully", noted
that "Couch is a difficult client", but found that he had
"sufficient present ability to consult with his attorney with a
reasonabl e degree of rational understanding and that [ Couch had] a
rati onal and factual understandi ng of the proceedi ngs agai nst hini'.
The district court stated that it was not basing its decision on
the fact that the doctors who testified that Couch was i nconpetent
failed to specifically state the |legal standard for inconpetency;
rather, it did not "think that [ Couch's experts'] finding[s] [were]
supported by the facts" and "would give nore credence to the
Governnent' s psychol ogi st [and] psychiatrist”. The district court
al so stated that it believed that "the facts of [the] case and the
testinony of the Governnent's psychiatrist were nuch nore to the

point and ... nuch closer to the | egal standard", and that it was



"convinced by Dr. Stone and Dr. Hays ... with regard to [ Couch's]
conpetence to stand trial".

Pursuant to our reviewof this conflicting evidence, we cannot
conclude that the district court's ruling was clearly arbitrary or
unwar r ant ed.

B

Couch contends that the enactnent of 18 U S.C. § 3293,
extending the applicable statute of limtations fromfive to ten
years, violates the constitutional prohibition against ex post
facto laws. U.S. Const. art. I, 8 9, cl. 3.2 This contention is
forecl osed by our court's recent decision in United States wv.
Brechtel, 997 F.2d 1108 (5th Cr. 1993), which held that the
"extension of the I|imtations period neither crimnalizes

previously innocent conduct nor enhances the punishnent for an

existing crinme ... [and does] not deprive [a defendant] of a
defense within the neaning of the ex post facto clause". 1d. at
1113.

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

2 At the tinme Couch conpleted the of fense conduct in 1986, the
limtations period was five years. 18 U S.C. § 3282. In 1989,
before that period had expired, Congress increased it to ten years.
18 U S.C. 8§ 3293. Couch was indicted in October 1991 (after the
five-year period had expired).



