IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2745
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
FRANCI SCO MENDEZ- VI LLARREAL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
CR H 92 0033 02

August 17, 1993
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Franci sco Mendez-Villarreal ("Mendez") appeals his drug-
related convictions on the grounds that the district court
i nproperly struck one venireman and i nproperly charged the jury in

several particulars. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Mendez was convicted by a jury of one count of possession
wth intent to distribute, nore than 100 kil ograns of mari huana in
violation of 21 U.S.C. § 841(a)(1l) and (b)(1)(B) and 18 U.S.C. § 2,
and one count of conspiracy to possess, with intent to distribute,
more than 100 kilograms of marihuana in violation of 21 U S C
8§ 841(a)(1) and (b)(1)(B) and 18 U.S.C. 8 2. Wiile entertaining
chal | enges for cause, the district court infornmed the attorneys as
follows: "I don't know how you gentlenman [sic] feel about this, but
[ venireman] Nunber 29, if her children have been taken away from
her by the county I'm not sure | want her on ny jury." Defense
counsel initially responded, "Wll, | didn't see any problemw th
it, I do on 30."

After a brief discussion concerning Nunber 30, the court
reiterated that it was bothered by the fact that Nunber 29's
chil dren had been taken away by a governnent agency. The prosecu-
tor then chall enged her for cause on the ground that she m ght be
prej udi ced agai nst the governnent. Defense counsel not only failed
to object but added, "She m ght hold it against ne." The district
court then struck Nunber 29 w thout objection.

Mendez now argues that the district court erred i n suggesting
and granting the governnent's challenge for cause regarding
Nunmber 29. According to Mendez, his right to be tried before a
fair and inpartial jury was conprom sed because the district court
al | oned an i nproper chall enge for cause. Mendez asserts that this

chal  enge anmpbunted to an inproper, "bonus" perenptory strike for



t he gover nnent.
Because Mendez failed to object at trial, we reviewonly for

plain error. See FED. R CRM P. 52(b); United States v. Pofahl,

990 F.2d 1456, 1471 (5th G r. 1993). Plain error is "error so
obvi ous and substantial that failure to notice it would affect the
fairness, integrity, or public reputation of [the] judicial
proceedi ngs and woul d result in manifest injustice."” 1d. (brackets
inoriginal) (citation and internal quotation marks omtted).
Attenpting to circunvent the plain error standard and the
burden of denonstrating actual prejudice that it places on the
def endant, Mendez argues that the inproper renoval of a potential

juror is per se harnful, citing Davis v. Georgia, 429 U S 122

(1976). Davis was a death penalty case, however, and in capita
cases, the inproper renoval of a venireman for cause i s scrutinized
nore cl osely "where renoval is based on that person's oppositionto

the death penalty.” See United States v. Prati, 861 F.2d 82, 87

n.16 (5th Gr. 1988).

Mendez further relies upon United States v. Sal anone, 800 F. 2d

1216 (3d Cr. 1986), for the proposition that Davis extends to al
crimnal cases. |In Salanone, a firearns case, the district court
cursorily struck every potential juror who was affiliated with the
National R fle Association. 1d. at 1226-27. Relying upon Davis's
"instructive" exanple, the Third Grcuit reversed Salanone's
convi cti on:

[Were we faced with the inadequate questioning of a

singl e excluded juror we m ght apply a different standard

for determning the prejudicial effect of the erroneous

excl usi on. However, where such a "nmanifest abuse of
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discretion" results in the wholesale exclusion of a

particul ar group, we do not deem it necessary for the

defendant to affirmatively denonstrate the existence of
actual prejudiceinthe resulting jury panel. Under such

ci rcunst ances, prejudice nmay be presuned.

ld. at 1227.

We find Sal anone di stinguishable onits face. Here, there was
no "whol esal e exclusion of a particular group"; the district court
excluded one potential juror only, and the defense counsel
concurred in that exclusion. This case far nore resenbles "the
i nadequate questioning of a single excluded juror" that the
Sal anbne court itself recognized as calling for a stricter
st andar d. We therefore decline counsel's invitation to adopt

Sal anbne under the particular facts of this case.

Rat her, we find the instant case governed by United States v.

Prati, 861 F.2d 82, 87 (5th Gr. 1988), where, simlarly (accepting
for the nonment Mendez's version of the event), "[t]he effect of the
court's error was to provide the governnent with an extra perenp-
tory challenge.” Noting the Suprene Court's conclusion that the
distribution of perenptory strikes does not rise to a constitu-

tional level, see Ross v. lahoma, 487 U. S. 81, 88 (1988), we

requi red some showi ng of prejudice to the defendant or partiality
by the jury, even where the defendant had objected at trial to the
governnent's chal | enge for cause of one prospective juror. Prati,
861 F.2d at 87.

Even were we to assune that the venireman's exclusion was
error, Mendez has alleged no partiality by the jury that ultimtely

tried him Nor can he assert prejudice convincingly, inasnmuch as



the jury panel was conposed of venirenen Nos. 2-26, with the | ast
two )) Nos. 25 and 26 )) seated as alternates. Even had the
excl uded juror not been struck, the jury woul d have been sel ected
before she could have been reached.® |In Prati, at least, "the
i nproper renoval of the venire nenber may have altered the ultinmate
conposition of the panel,"” id., and yet we affirned. Here, in
contrast, the court's action had no such effect, and, therefore,

cannot constitute plain error.

.

A
Mendez argues that the district court conmtted three distinct
errors ininstructing the jury. Again, he failed to object to the
charge at trial, and accordingly, we review for plain error only.

United States v. Stone, 960 F.2d 426, 434 (5th Cr. 1992).2 In so

doi ng, we nust consi der the charge as a whol e and det er m ne whet her
"it is so clearly erroneous that the result would be a grave
m scarriage of justice or seriously affects the fairness, integ-

rity, or public reputation of the judicial proceedings.” United

1 W note also that the governnent used only three of its allotted
perenptory strikes in selecting the jury. The district court's action in
effectively granting it a "bonus" strike, therefore, had no real effect on the
sel ection process.

2 W cannot agree with Mendez that the airing of his objections to the
charge at his sentencing hearing should be considered tinmely. FeD R CRM
P. 30 is quite plain, and provides in part, "No party may assign as error any
portion of the charge or omi ssion therefromunless that party objects thereto
before the jury retires to consider its verdict . . . ." (Enphasis added.)
As the jury long since had retired, and had been di scharged, by the tine
Mendez' s sentenci ng hearing was held, we have no choice but to proceed under
the plain error standard of review
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States v. Wnn, 948 F. 2d 145, 159-60 (5th Cr. 1991), cert. denied,

112 S. C. 1599 (1992). W also have stated that, in the context
of jury instructions, plain error exists only if it "could have
meant the difference between acquittal and conviction." United

States v. Contreras, 950 F.2d 232, 240 (5th Cr. 1991), cert.

denied, 112 S. . 2276 (1992).

Mendez first argues that the district court erred in fornul at-
ing his charge to the jury respecting the reasonable doubt
standard: "Proof beyond a reasonable doubt is proof that is so

convincing that you would be willing to have other people rely and

act upon it without hesitation in the nost inportant of your own
affairs.” (Enphasi s added.) Mendez asserts that the court's
instruction diverges crucially fromthe patternjury instructionin

that the | atter requires "proof of such a convincing character that

you would be willing to rely and act upon it w thout hesitation in
the nost inportant of your own affairs.” (Enphasis added.) FiFTH

C RcU T PATTERN CRIM NAL JURY | NSTRUCTIONS 17 (1990 ed.).
W begin with the premse that district courts possess

substantial latitude in fornmulating jury instructions. United

States v. Carr, 979 F.2d 51, 53-54 n.5 (5th Gr. 1992). Moreover,
a chall enged reasonabl e doubt instruction nust be viewed in the

particular context in which it is given. Baker v. United States,

412 F.2d 1069, 1073 (5th Cr. 1969), cert. denied, 396 U S 1018

(1970). So long as the definition correctly conveys the concept of
reasonabl e doubt, the charge will not be considered sufficiently

prejudicial to warrant reversal. Holland v. United States, 348




U S. 121, 140 (1954).

During the sentencing phase, the district court explained
that, in its view, the variation from the pattern instruction
served to raise the standard of proof )) not lower it, as Mendez
contends. W need not delve into the nore netaphysi cal aspects of
the crimnal |aw, however, because we find not only that the
altered instruction adequately conveyed the concept of reasonable
doubt, but also that the district court anply cautioned the jury
el sewhere in its charge. See United States v. Mss, 756 F.2d 329,

334 (4th Gir. 1985).3

B
Mendez also failed to object at trial but asserts as error on

appeal that the district court's charge relieved the governnent of

proving his cul pable nental state. Item 19-D of the court's
instructions to the jury provides, "A defendant nust be found to
have acted knowingly and willfully." According to Mendez, "there

was a substantial risk that it could have been taken as a judici al

command to find against the appellant on the nens rea elenent."”

3 Imediately after the challenged reasonabl e doubt instruction, for
exanpl e, the court remnded the jury that "the defendant is innocent and he
remai ns i nnocent unless the Government proves its charges." Later, the court
reiterated,

The defendant is presuned innocent. |f a reasonable doubt
remains in your ninds after a fair consideration of all of the
evi dence, you nust acquit the defendant, finding himnot guilty.
The Governnent has the duty to prove his guilt beyond a reasonable
doubt, and if the Governnment fails you nust acquit him

Such cautions to the jury are, according to the Fourth Circuit, "precisely the
type of aneliorating instructions that render harnm ess any confusion engen-
dered by an unsuccessful attenpt to define reasonable doubt." Mss, 756 F.2d
at 334.



A verdict cannot stand if the instructions do not require the
jury to find each el enent of the crinme under the proper standard of

pr oof . United States v. Q ebode, 957 F.2d 1218, 1227 (5th Cr.

1992), cert. denied, 113 S. C. 1291 (1993). W previously have

noted that "[a]ny one instruction, however, does not have neaning
inisolation fromthe instructions that went before and cane after

it." United States v. Jokel, 969 F.2d 132, 136 (5th Gr. 1992).

In this case, the jury was instructed on nmany occasions that
the governnent was required to prove all elenents beyond a
reasonabl e doubt and that Mendez was presuned innocent until the
governnent net its burden of proof. See, e.qg., note 3, supra.
Moreover, the court separately defined both "know ngly" and
"W llfully" and gave a deliberate ignorance instruction prior to
t he chal l enged charge.* Lastly, in its explanation of the govern-
ment's burden under count one, the court instructed the jury that
"the Governnent nust prove beyond a reasonable doubt that the
def endant knowingly and wllfully possessed" the mari huana; as to
count two, the court stated that "the Governnent nust prove .

the defendant willfully becane a nenber of that conspiracy

4 The full text of the court's charge regarding the requirenent of
knowi ng and willing conduct is as foll ows:

"Knowi ngl y" neans an act was done voluntarily and not
because of mistake or accident.

"WIIlfully" nmeans an act was done with a consci ous purpose
to violate the | aw.

A defendant can still be found to have acted knowi ngly or
willfully if he closed his eyes on purpose to avoid |earning all
of the facts or the | aw

A def endant nust be found to have acted know ngly and
willfully.
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Viewed in this context, the challenged instruction could not have
meant the difference between acquittal and conviction, and

therefore, we find no plain error.

C.
Finally, Mendez argues that the district court erred in
instructing the jury that "your only interest is to seek the truth
fromthe evidence," following the FIFTH QRcU T PATTERN CRI M NAL JURY

| NSTRUCTI ONS 39. As in United States v. Wnn, 948 F.2d at 159-60,

however, the district court not only instructed the jury to "seek
the truth," but also properly instructed the jury as to the burden
of proof. W agree with the Wnn court that, "in the face of the
reiteration of the burden of proof (i.e. beyond a reasonable
doubt) . . . one instruction to "seek the truth fromthe evi dence"
in no way rises to the level of a mscarriage of justice." |1d. at
160. As we previously have stated, we find nothing contradictory
between the notions of truth-seeking and the duty to find guilt

beyond a reasonable doubt. See United States v. Cordova-Llarios,

907 F.2d 40, 42 (5th Gr. 1990).
AFFI RVED.



