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Pol ychem I nternati onal Cabl e Conpany, Inc. brought suit
against Htachi Cable Anerica, Inc., Hitachi Cable, Ltd., and
Paul Kutcher under multiple theories of liability. The case
proceeded to trial; at the close of Polychemls case, the district
court granted judgnent as a matter of |aw for the defendants on
nmost of Polychemis clainms. The jury returned a verdict for
Pol ychem on the renmai ning cl ains; however, the district court
grant ed judgnent notw t hstanding the verdict on those cl ai ns.

The district court also entered judgnent agai nst Wnes and Lee,
individually. Polychem Wnes, and Lee appeal. W affirmin
part and reverse in part the judgnent of the district court.

|. FACTS AND PROCEDURAL HI STORY

Hitachi Cable, Ltd. (HCL) is a Japanese corporation which
manuf actures wire, cable, and heat shrinkable tubing. Hitach
Cable Anerica, Inc. (HCA) is a subsidiary of HCL and was
attenpting to develop a market in the United States for HCL's
heat shrinkabl e tubing products. HCA had two enpl oyees
principally involved in devel oping a market in the United States
for HCL's heat shrinkable tubing: Paul Kutcher, adm nistrator of
sal es and marketing, and Yasuo Sato, general nmanager.

In 1983, Robert E. Lee and Charles AL Wnes were working for
Radi ati on Dynamcs, Inc. (RDI). During 1983, Kutcher contacted
W nes about the possibility of RDI's purchasi ng HCA s heat
shrinkable tubing. At this tinme, HCA sold its heat shrinkable
tubing through its house accounts or through one of its two

distributors, Freedom El ectronics (Freedon) and Manhattan



El ectric Cabl e Conpany (Manhattan). Wnes told Kutcher that RD
was not interested in purchasing any heat shrinkable tubing from
HCA.

Follow ng this initial contact with Kutcher, Wnes told Lee
about HCA's attenpts to nmake inroads into the United States
mar ket for heat shrinkable tubing. Because Wnes and Lee were
"disillusioned" with RDI and were | ooking for other
opportunities, they decided that devel oping a nmarket for HCA's
heat shrinkable tubing in the United States could be a gol den
opportunity. Thereafter, Wnes and Lee contacted Kutcher and
arranged a neeting in Denver to discuss the possibility of
devel opi ng a business relationship with HCA

During the Denver neeting, which occurred in January of
1984, Lee introduced Kutcher to his conpany, Polychem
I nternational Corporation. Polychem|nternational Corporation
was dormant at this tinme. However, Lee described the conpany to
Kut cher as a Houst on-based chem cal nmarketing and transportation
service firmw th six experienced executives. Lee and Wnes
comuni cated to Kutcher that they would be interested in
mar keti ng HCA products if HCA would grant them exclusive rights
to market and sell those products. Soon thereafter, Lee and
W nes set up Polychem I nternational Cable Corporation (Polychem
in order to market HCA s heat shrinkabl e tubing.

Fromthis point forward, both sides attenpted to negotiate
an "excl usive" agreenent in which Polychem would distribute HCA's

heat shrinkable tubing in the United States. In April of 1984,



representatives of both HCA and Pol ychem net in New York to
di scuss a distributorship agreenent. Wnes and Lee testified
that at the end of the neeting, the parties had agreed to "go
i nto business together."

Wnes and Lee infornmed Kutcher that they needed a letter
establishing their relationship with HCAin order to obtain a
line of credit fromtheir bank. In response to this request,

Kut cher sent thema letter dated April 11. The letter stated:

Dear Bob,

This letter will confirmour discussions of 4-10, concerning

an agency/ master distributor agreenent. Hitachi Cable

Anmerica agrees in principle to your proposal concerning,

Wi re prodcuts [sic] and shrinkabl e tubing.

Hitachi Cable Anerica is authorizing Polychemto solict

[sic] business for Electrical wire And Cable, Electronic

w re and Cabl e and Shrinkabl e Tubi ng products using the

Hi tachi Cable nane and logo. In addition Hitachi Cable

America will allow your conpany to offer our technol ogy

toward the devel opnent of new industry and products.

The actual agreenent is subject to final negotiations and

review by all parties but fromthis date you and your agents

may start to devel op new busi ness under our joint venture

agr eement .

| f you have any questions please contact ne at your

convenience. | look forward to seeing you in three weeks to

finish our negotiations.
Because the letter of April 11 was not "strong" enough, Wnes and
Lee requested Kutcher to send another letter. Kutcher responded
by sendi ng Pol ychem a second letter outlining the parties
relationship; it is this letter which Wnes and Lee argue
est abl i shes an excl usive distributorshi p agreenent between

Pol ychem and HCA



On April 23, 1984, Polychemplaced its first order with HCA
Pol ychem al so began devel opi ng a sales network for HCA' s
shri nkabl e tubing. Between April and Decenber of 1984, Pol ychem
and HCA continued to negotiate in an attenpt to finalize the
terms of a nmaster distributorship agreenent. The parties
exchanged several drafts of an "exclusive" distributorship
agreenent; however, the parties were never able to reach a fina
agreenent, and eventually negoti ati ons broke down.

At trial, Polychemattenpted to denonstrate that as early as
June 1, 1984, HCA devel oped a new conpany policy by which it
woul d no | onger grant exclusive agreenents to any of its
distributors. Polychem asserted that HCA continued to negotiate
wth it as if such an agreenent could be reached because HCA
want ed Pol ychemto use its expertise in setting up a sales and
distribution network for HCA' s products which HCA woul d take over
once Pol ychem was out of the way. Polychem further asserted that
because exclusivity was an "an absolutely critical" part of the
deal for Polychem it would not have expended any further tine,
energy, or resources if it had been inforned of HCA' s new policy.

I n Septenber of 1984, HCA becane aware, through Freedom one
of HCA's original distributors, of a potentially |arge order of
tubing for General Mdtors. Polychem asserted at trial that
Freedom and HCA shoul d have tol d Pol ychem about the CGeneral
Mot ors order, because, pursuant to the April 23 letter, Polychem
was HCA's master distributor. However, Polychem was never told

of the potential order. |In fact, HCA had deci ded that Freedom



woul d be the sole distributor for the General Mdtors order.
Further, HCA inforned Polychem in Novenber 1984, that it was
reclaimng the Freedom account, which had been turned over
earlier to Pol ychem

I n Decenber of 1984, HCA apprised Polychemthat it was no
| onger considering granting Polychem an excl usive agreenent to
market its tubing. An HCA official testified that Polychem was
not bei ng considered for an excl usive agreenent anynore because
Pol ychem was del i nquent in paying for inventory purchased from
HCA. Follow ng the conpl ete breakdown of the relationship
bet ween HCA and Pol ychem Pol ychem brought suit agai nst HCA, HCL,
and Kutcher under nultiple theories of liability including breach
of contract, fraud, negligent m srepresentation, and prom ssory
estoppel. HCA asserted counterclains agai nst Pol ychem for fraud,
negli gent m srepresentation, R CO violations, and the non-paynent
of outstanding invoices, and it brought various cl ai ns agai nst
Wnes and Lee as third-party defendants.

After the close of Polychenm s case, the defendants noved for
judgnent as a matter of |law on all of Polychenmis clains. The
district court granted the defendants' notion as to nost of
Pol ychem's clains, including its claimfor breach of contract,
and its request for lost profits.? The district court, however,

al | oned Pol ychem s cl ai ns agai nst Kutcher and HCA for prom ssory

! The district court granted judgnent as a matter of |aw on
all of Polychems clains against HCL. Because Pol ychem does not
appeal any of the district court's rulings as to HCL, we w |l not
address any of those clains in this appeal.
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estoppel, fraud, and negligent m srepresentation to go the jury.
The jury returned a verdict in favor of Polychem on those cl ai ns,
and it determ ned that Pol ychem had suffered actual damages of
$150, 000. Further, based on a finding that Kutcher and HCA had
acted with malice towards Polychem the jury awarded twenty
mllion dollars in punitive damages for Pol ychem agai nst HCA and
two mllion dollars in punitive damages for Pol ychem agai nst
Kutcher. The jury also found agai nst HCA on its clains agai nst
Pol ychem The | ast aspect of the jury's findings concerned the
fair market val ue of goods which HCA had delivered to Pol ychem
but that Polychem had never paid for. Before trial, the district
court had determ ned that Polychemwas |liable to HCA for the
goods. Therefore, the only question submtted to the jury
concerning the goods were their fair market value. In response
to the jury's finding concerning the fair market value of the
goods, the district court entered judgnent agai nst Pol ychem as
wel | as agai nst Wnes and Lee for $161, 593. 35.

On appeal, Polychem attacks the district court's entry of
judgnent as a matter of law as to its claimfor breach of
contract and its request for lost profits. Polychem does not
attack the district court's entry of judgnent as a matter of |aw
on any of its other clains. Polychem also appeals the district
court's granting of judgnent notw thstanding the verdict (JNOV)
as to its clains for prom ssory estoppel, fraud, and negligent

m srepresentation. Wnes and Lee appeal the district court's



entry of judgnent against them personally for the unpaid goods in
t he amount of $161, 593. 35.2
1. STANDARD OF REVI EW
In reviewing a district court's entry of JNOV or judgnent as
a matter of law, fornerly referred to as a directed verdict, we

apply the sane legal standard as did the trial court. Boeing Co.

v. Shipman, 411 F.2d 365, 374 (5th Cr. 1969) (en banc). W view
the entire trial record--not just that evidence which supports
the non-nover's case--in the |ight nost favorable to the non-
movant and draw all inferences inits favor. |[d. |f the
evidence at trial points so strongly and overwhelmngly in the
movant's favor that reasonable jurors could not reach a contrary
conclusion, this court will conclude that the notion should have
been granted. See FED. R CQv. P. 50(a). The "decision to grant
a directed verdict or a judgnent notw thstanding the verdict is
not a matter of discretion, but a conclusion of |aw based upon a
finding that there is insufficient evidence to create a fact

question for the jury." Drake v. Letternman Transaction Servs.

(In re Letterman Bros. Energy Sec. Litig.), 799 F.2d 967, 972

(5th Gr. 1986), cert. denied, 480 U S. 918 (1987).
[11. ANALYSI S
A.  BREACH OF CONTRACT
Pol ychem asserts that the district court erred in granting

HCA' s notion for judgnent as a matter of law as to its claimfor

2 Pol ychem does not appeal the district court's entry of
judgnent against it for $161, 593. 35.
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breach of contract because a fact issue existed as to whether the
parties intended to be bound by the agreenent expressed in the
April 23 letter fromKutcher to Polychem In granting HCA' s
nmotion for judgnent as a matter of law, the district court
determ ned that the April 23 letter and the parties' actions
subsequent to the letter conclusively denonstrated that the
parties did not intend for the April 23, 1984, letter to be their
actual distributor agreenent. The district court also determ ned
t hat because the letter |acked all of the essential terns
necessary to set forth the rights and obligations of both
parties, the April 23, 1984, letter was not a contract as a
matter of law. Specifically, the district court noted that the
letter | acked "specific terns such as m ni num purchase
requi renents, terns of sale, freight terns, manufacturing
specifications, performance reviews, renewal, and credit terns."
The April 23 letter provides:
Dear bob [sic],
This letter will confirmour discussions of today(4-23-84).
Hitachi Cable Anerica is only interested in a long term
arrangnent [sic] for our hear [sic] shrinkable tubing
product line, a mnimm3 year, with a 2 year guarantee
renewal for a total first contact [sic] commttnment [sic] of

5 years. This is an exclusive agreenent for you to devel op
a sal es and custoner network under the Hitachi nanme and

| ogo.

In addition we offer your agency access to all product [sic]
other than our flat cable line which is already represented.
W will include a clause in your agency agreenent to reopen

di scussions for rights to any product |lines you feel capable
of devel opi ng.

The actual agreenent is subject to further negotiation and
final approval by all parties concerned but fromthis date



you and your agents may start to develop a protected account
base under our joint venture agreenent.

| f you have any questions please hold themuntil our next
nmeeting 5-1.

According to Polychem the April 23 letter is a nenorialization
of an agreenent that the parties had al ready reached during their
meeting in New York. Polychem asserts that the April 23, 1984,
letter sets forth the terns of the agreenent of greatest interest
to the parties: the length of the agreenent (5 years), the
nature of the agreenent (exclusive), and the products covered by
t he agreenent (heat shrinkable tubing, with a reservation of
rights to reopen discussion for other product |ines).

Because the |letter contenplates further negotiations and a
nore detailed formal contract, Polychem asserts that the question
of whether the letter is a binding agreenent is a factual inquiry
governed by a determ nation of what the parties intended.

Pol ychem further asserts that the instant case is controlled by

two Texas Suprene Court cases: Foreca v. GRD Devel opnent Co.,

758 S.W2d 744 (Tex. 1988), and Scott v. Ingle Bros. Pacific,

Inc., 489 S.W2d 554 (Tex. 1972).

In Scott v. Ingle Bros. Pacific, Inc., the court was

presented with the issue of whether the parties had entered into
a binding enploynent contract. 489 S.W2d 554, 554 (Tex. 1972).
In Scott, the parties had entered into a purchase agreenent which
al so provided that "[a]n Enpl oynent Agreenent has been prepared
wherein H L. Scott will manage the business for a m ni mum of

five years at an annual salary of $15,000, payable nmonthly, wth
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a $3,000 increase after the 1st year, provided annual gross sales
exceed $200,000." 1d. at 555. However, no separate enpl oynent
agreenent was ever executed by the parties. 1d.

Scott was fired; he brought suit alleging that his
termnation was a breach of his enploynent contract. 1d. The

court stated that "[w] hether the execution of a separate

enpl oynent agreenent was, and is, essential to a nutuality of
assent is a question of the intention of the parties." 1d. The
Texas Suprene Court determned that the trial court erred in not
submtting an issue to the jury concerning whether the "parties
intended for there to be a contract of enploynent under the basic

ternms set in the 'purchase agreenent.'" |d. at 557.

Li kewi se, in Foreca v. GRD Devel opnent Co., the issue before

the Texas Suprene Court was whether a "contenplated forma
docunent [was] a condition precedent to the formation of a

contract or nerely a nenorial of an already enforceable

contract[.]" 758 S.W2d 744, 745 (Tex. 1988) (enphasis added).
In Foreca, the parties had been attenpting to arrange an
agreenent involving the purchase of several anusenent park rides.
Id. at 744. After negotiating the terns of such an agreenent,
one of the parties prepared a docunent which both parties
initialed and which contained the cost, terns of paynent,
delivery and warranty information, and a provision stating
"SUBJECT TO LEGAL DOCUMENTATI ON CONTRACT TO BE DRAFTED BY MR
DUNLAP." 1d. at 744-45.

11



The court concluded that when the parties clearly
contenpl ate the execution of another docunent nenorializing their
agreenent, whether the parties are bound before the conpl etion of
the formal agreenent is decided by determ ning the parties
intent. 1d. at 746. Therefore, the court concluded that the
facts created a question for a jury to decide. [|d.

Based on Foreca and Scott, Polychem asserts that there is a
fact question as to whether the parties intended to be bound by
the April 23, 1984, letter. However, in order for Polychens
assertion--that the question of whether the April 23, 1984,
letter is enforceable is a fact question--to be accurate the
| etter nust contain all the essential terns of the parties

agreenent. See T.0 Stanley Boot Co., v. Bank of ElI Paso, 847

S.W2d 218, 221 (Tex. 1992) ("The material terns of the contract
must be agreed upon before a court can enforce the contract.");

see also Neeley v. Bankers Trust Co., 757 F.2d 621, 628 (5th Cr.

1985) ("Texas |l aw provides that the om ssion or failure of an
essential elenent of a contract vitiates the whole."). Wen an

essential termof a contract is left open for future

negoti ations, there is no binding contract. MCQCulley Fine Arts

Gallery, Inc. v. "X'" Partners, 860 S.W2d 473, 477 (Tex. App.--E

Paso 1993, no wit); Gerdes v. Mistang Exploration, 666 S. W2d

640, 644 (Tex. App.--Corpus Christi 1984, no wit) ("Wiere any
essential termof a contract is open for future negotiations

there is no binding contract."); Myoney v. Ingram 547 S. W 2d

314, 317 (Tex. CGv. App.--Dallas 1977, wit ref'd n.r.e.) (noting

12



that there is no enforceable contract when a material termis
left for future determnation). Moreover, a "contract . . . nust
define its essential ternms wth sufficient precision to enable
the court to determ ne the obligations of the parties.”" Cotten
v. Deasey, 766 S.W2d 874, 877 (Tex. App.--Dallas 1989, wit
denied). In determ ning whether the April 23, 1984, letter
sufficiently indicates the | egal obligations undertaken by the
parties to enable a court to enforce themis a question of |aw
because "we need | ook no further than the terns of the agreenent

in deciding it." Neeley v. Bankers Trust Co., 757 F.2d 621, 626

(5th Gr. 1985); see also Success Mtivation Inst. v. Jam eson

FilmCo., 473 S.W2d 275, 280 (Tex. Cv. App.--Waco 1971, no
wit) (stating that whether a witten instrunent constitutes a
contract requires a construction of the instrunent and is
therefore addressed to the court).

We believe that the district court did not err in
determning that the April 23, 1984, letter is not a contract,
i.e., not an agreenent that the law w |l enforce. W cannot
agree with Polychemthat the letter sufficiently indicates the
| egal obligations undertaken by the parties in order for this
court to enforce it. The letter itself, by stating that HCA "is
interested" in a long-termarrangenent with Pol ychem
contenplates that the essential terns of the agreenent have not
been agreed to and will be negotiated in the future. Further,
the letter provides that the "agreenent is subject to further

negotiation and final approval by all parties.” See University
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Nat'l Bank v. Ernst & Winney, 773 S.W2d 707, 710 (Tex. App.--

San Antonio 1989, no wit) ("A lack of definiteness in an
agreenent nmay concern the tine of performance, the price to be
paid, the work to be done, the service to be rendered or the
property to be transferred."). W believe that letter is too
indefinite as to the respective |egal obligations of Polychem and
HCA to be enforceable as a nmaster distributorship agreenent.
Thus, we uphold the district court's granting of judgnent as a
matter of law as to Polychenmis claimfor breach of contract.
B. PROV SSORY ESTOPPEL

Pol ychem al so asserts that the district court erred in
granting a JNOV on its claimfor prom ssory estoppel. The
district court determned that the jury's findings concerning
prom ssory estoppel were inconsistent with its entry of judgnent
as a matter of law on the issue of whether the April 23 letter
was an enforceabl e agreenent between the parties because
"[1]nmplicit in the directed verdict on the contract issue is a
finding that the parties did not inten[d] to be bound until the
actual contract was further negotiated and finally approved by
all parties concerned.™

Texas has adopted the doctrine of prom ssory estoppel as set

forth by the RESTATEMENT OF CONTRACTS § 90. \Wheeler v. Wite, 398

S.W2d 93, 96 (Tex. 1965). Section 90 provides:

A prom se which the prom sor shoul d reasonably expect to

i nduce action or forbearance of a definite and substanti al
character on the part of the prom see and whi ch does induce
such action or forbearance is binding if injustice can be
avoi ded only by enforcenent of the prom se.

14



Thus, the elenents of prom ssory estoppel require proof of (1) a
prom se, (2) foreseeability that the prom see would rely on the
prom se, and (3) substantial reliance by the promsee to his

detrinent. Adans v. Petrade Int'l, Inc., 754 S.W2d 696, 707

(Tex. App.--Houston [1st Dist.] 1988, wit denied). The function
of prom ssory estoppel is defensive in that it estops a prom sor

fromdenying the enforceability of a promse. "More" Burger,

Inc. v. Phillips Petroleum Co., 492 S.W2d 934, 936 (Tex. 1972).

However, the doctrine of prom ssory estoppel does not create a

contract when no contract existed before. Gllumyv. Republic

Health Corp., 778 S.W2d 558, 570 (Tex. App.--Dallas 1989, no

wit).

At trial, Polychemattenpted to prove that HCA "prom sed to
gi ve Pol ychem an excl usive 5-year distributorship contract and
prom sed to reduce the contract to witing." Inits brief before
this court, Polychem asserts that "[a]ll of the evidence
necessary to support the jury's finding in this regard [the
prom ssory estoppel clain] is provided by the letter of April 23,
1984" (enphasis added). Polychenm s argunent hinges on two
sentences in the April 23 letter. Polychem asserts that the
prom se fromHCA to Polychemis that "[t]his is an excl usive
agreenent for you to devel op a sales and custoner network under
the H tachi nane and logo." Next, according to Polychem the
expression in the letter which is expected to induce action on

Pol ychem's part is fromthis date you and your agents nmay

15



start to devel op a protected account base under our joint venture
agreenent . "

As we have already stated, in order to establish a claimfor
prom ssory estoppel under Texas |law, the prom see nust establish
that his reliance on the prom sor's prom se was reasonably
foreseeable. In this case, we believe, as a matter of |aw that
Pol ychem coul d not have reasonably relied to its detrinent on the
April 23 letter as a prom se that HCA woul d grant Pol ychem "an
excl usive 5-year distributorship contract.” W believe that,
reading the letter as a whole, it is clear that HCA was
interested in devel opi ng an excl usi ve agreenent with Pol ychem
but that both parties understood that such an agreenent or
relati onship between the parties would only be born after further
negoti ati ons.

First, the sentence which Polychem asserts is HCA' s prom se
to Pol ychem nmust be read in context. The letter's first
par agraph bears repeating:

This letter will confirmour discussions of today(4-23-84).

Hitachi Cable Anerica is only interested in a long term

arrangnent [sic] for our hear [sic] shrinkable tubing

product line, a mnimm3 year, with a 2 year guarantee
renewal for a total first contact [sic] commttnment [sic] of

5 years. This is an exclusive agreenent for you to devel op
a sal es and custoner network under the Hitachi nanme and

| ogo.
The sentence preceding HCA' s "prom se" states that HCA is
interested in a long termarrangenent. The next sentence, the

"prom se,"” then further defines what type of long term
arrangenent HCA is interested in developing, i.e., an exclusive
|l ong term arrangenent. W do not believe that Pol ychem could

16



reasonably rely on the first paragraph of the letter to determ ne
that HCA had "prom sed"” it an exclusive distributorshinp.
Moreover, the letter further provides that "[t] he actual
agreenent is subject to further negotiation and final approval by
all parties concerned but fromthis date you and your agents may
start to devel op a protected account base under our joint venture
agreenent."” Wiile this sentence is slightly anbi guous, we do not
believe that it raises a fact question as to whet her Pol ychem
reasonably relied on a prom se by HCA that it would grant
Pol ychem an excl usive distributorship. W conclude that the only
reasonabl e construction of the letter is that HCA desired to
enter into an exclusive distributorship arrangenent with
Pol ychem but that both parties understood that no such
relationship existed or was prom sed at that tine.

Mor eover, Texas cases have held that the same indefiniteness
whi ch nakes a prom se too vague to enforce as a contract prevents
that party fromprevailing on a prom ssory estoppel theory.

Neel ey v. Bankers Trust Co. of Texas, 757 F.2d 621, 630 n.7 (5th

Cir. 1985) ("The sane indefiniteness that nmakes the putative
contract unenforceable prevents [the plaintiff] fromprevailing

on a prom ssory estoppel theory."); Gllum D. O v. Republic

Health Corp., 778 S.W2d 558, 569-570 (Tex. App.--Dallas 1989, no

wit) ("Because we have previously concluded that no express or
inplied contract existed, in that the prom ses made were too
vague and indefinite, we hold that the trial court did not err in

granting [the defendant's] summary judgenent with regard to [the
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plaintiff's] cause of action for prom ssory estoppel."); see also

Weitzman v. Steinberg, 638 S.W2d 171, 176 (Tex. App.--Dallas
1982, no wit) ("Since the agreenent was only an agreenent to
agree, Weitzman cannot establish an enforceabl e contract by
prom ssory estoppel where no enforceable contract existed.").
Li kewise, in this case, because the promse in the letter is too
vague and indefinite to be enforced as a contract, Polychemis
prevented fromasserting a claimfor prom ssory estoppel.
C. FRAUD AND NEGLI GENT M SREPRESENTATI ON

Pol ychem al so asserts that the district court erred in
granting a JNOV on its clains for fraud and negligent
m srepresentation. Polychems clainms for fraud and negli gent
m srepresentation were prem sed on the theory that HCA and/ or
Kut cher decei ved Pol ychem by nmaking affirmative representations
after June 1, 1984, that it was possible to negotiate an
excl usi ve agreenent when HCA' s conpany policy at that tine did
not allowit to grant exclusive agreenents to its distributors.
Pol ychem further attenpted to prove that HCA nade these
m srepresentations to i nduce Polychemto set up a distribution
sal es network which HCA woul d be able to take over once Pol ychem
was out of the picture. Polychemalso attenpted to prove that,
in reliance on these m srepresentations by Kutcher and/or HCA it
expended noney in an attenpt to develop a distribution network
for HCA's heat shrinkabl e tubing.

To establish a claimfor fraud under Texas |aw, the

plaintiff nust establish that (1) a material representation was
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made, (2) the representation was false, (3) when the
representati on was nade the speaker knew it was false or nade it
reckl essly without any know edge of its truth and as a positive
assertion, (4) the speaker nmade the representation wth the
intent that it should be acted upon by the party, (5) the party
acted in reliance upon the representation, (6) the party thereby

suffered injury. Eaqgle Properties, Ltd. v. Scharbauer, 807

S.W2d 714, 723 (Tex. 1990). A promse to do an act in the
future is actionable fraud when nade with intention and purpose
of deceiving, and with no intention of performng the act. 1d.
However, failure to perform standing alone, is no evidence of
the promsor's intent not to performwhen the prom se was nade.
Id. In order to establish negligent m srepresentation, the
plaintiff nust establish that (1) the representation is nmade by a
defendant in the course of his business, or in a transaction in
whi ch he has a pecuniary interest, (2) the representation is

fal se, (3) the defendant did not exercise reasonable care in
obt ai ning or comuni cating the information, and (4) the plaintiff

suffers pecuniary loss by justifiably relying on the

representation. Federal Land Bank Assoc. v. Sl oane, 825 S. W 2d
439, 442 (Tex. 1991).

The question before us on appeal is whether there was
sufficient evidence for a reasonable juror to find that HCA
either through fraud or negligence falsely represented to
Pol ychemthat it was possible to negotiate an excl usive agreenent

at a tinme when it was not possible. Further, as part of the
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i nstructions regardi ng whet her Kutcher and/or HCA had commtted
fraud, Polychemwas required to prove that "Kutcher and/or HCA
made the representation for the purpose of inducing Polychemto
continue setting up a distributor net work for Hitachi's
benefit." W conclude that, as a matter of |aw, Polychem did not
present enough evidence to support the jury's verdict. Thus, we
uphol d the district court's grant of JNOV.

The district court determ ned that there was no rational
basis for the jury's verdict and that the evidence relied upon by
Pol ychemto support its claim-a letter from Kutcher to Manhattan
along with Kutcher's and an HCL official's notes concerning a
nmeeting held in Decenber 1984--only supported the jury's verdict
if the evidence was taken out of context. To support its
assertion that the letter and two extracts were "taken out of

context," the district court noted that (1) the parties never
agreed on what the term "excl usive" neant, (2) HCA s president
testified that exclusivity was avail able to any conpany that was
properly performng and that Kutcher's letter to Manhattan
applied only to Manhattan, and (3) there was evidence that

Kut cher and Sato were still discussing the possibility of
granting Pol ychem an excl usi ve agreenent as | ate as Novenber 12,
1984. The district court further stated that even assum ng that
HCA and/ or Kutcher were keeping secrets from Pol ychem Pol ychem
had presented no evidence of a notive for HCA to m srepresent to

Pol ychem t he possibility of negotiating an exclusive contract and

no evi dence that once Pol ychem was out of the picture HCA noved
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in and took over the network. Thus, the district court concl uded
that it "was sinply irrational for the jury to infer fromthis
evidence that after June 1, 1984 negotiations for an exclusive
relati onship between the parties were not only neani ngl ess, but
outright deceptions undertaken by HCA to induce Polychemto build
a network which HCA would then be able to take over and use for
itself." Finally, the district court determ ned that Polychem
had presented no evidence that Polychemrelied on any

m srepresentation to its detrinent.

Pol ychem s assertion that HCA's conpany policy did not all ow
it to grant exclusive agreenents after June 1, 1984, is prem sed,
in part, on several pieces of docunentary evidence. One such
pi ece of docunentary evidence is a letter sent by Paul Kutcher to
Manhattan. The |etter provided:

Dear nr. [sic] Harvey,

It is ny duty to informyour conpany that as a corporate

deci sion and marketing policy Hitachi Cable anerica [sic]

has decided to end excl usive agreenents for round wire and
cabl es, plus shrinkabl e tubing products.

You will continue as a house account with the status of

distributor. Al previous correspondence concerning Rights

to product or nmarkets are now voi ded; as are all verbal or
witten agreenents [sic].
According to Polychem this letter denonstrates that HCA's
conpany policy, after June 1, 1984, was that HCA woul d not grant
excl usi ve agreenents to any of its distributors. Polychem
further supports its clains for fraud and negli gent

m srepresentation by pointing to two extracts from notes taken

concerning a neeting in Decenber of 1984, in which Wnes and Lee
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met with officials of HCA. The first extract is from Kutcher's
notes in which Kutcher states that "M. Wnes continued pressure
on HCA to grant special exclusive rights to shrinkable tube but
based on our new policy HCA will not grant anynore excl usive
contracts unless total capacity given to the U S. A can be
purchased by one custoner, every nonth. Since Pol ychem cannot
meet the condition HCA will not grant exclusive rights." The
second extract is froman HCL official's notes which provide that
"granting the exclusivity for shrinkable tubes was repeatedly
requested, but we insisted that it cannot be granted as a conpany
policy." Polychemalso relies on an HCL official's notes froma
nmeeting with Manhattan, held on Decenber 13, 1984, in which the
official states that Manhattan was told it would not be able to
obtai n an excl usive agreenent because of conpany policy. Next,
Pol ychem asserts that two faxes, dated Novenber 30, 1984, from
Kut cher to Polychem support the jury's verdict on fraud and
negligent m srepresentation. One fax states that "I have

recei ved your requests for a change in our policy concerning an
excl usi ve agreenent and nust reject the requested changes.

admt, that in May | was nore receptive to an excl usive deal but
as things happen the corporation has the right to change policy."
The other fax states that "I was able to have a discussion with
M. Sato today. He is in agreenment with my position concerning
your contract and its major provisions. HCA as a general policy
has decided to allow protected but non-exclusive rights in this

and all contracts."”
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In addition to the docunentary evidence, Polychem offered
testanentary evidence fromWnes and Lee. Wnes testified that
he was told at the Decenber 1984 neeting that "there were no nore
excl usi ve agreenents that were going to be given by Htachi to
anyone." Further, Lee testified that at the Decenber 1984
meeting M. Tom naga, an HCL official whose notes Polychemrelies
on, stated "we don't -- we no |onger give exclusive agreenents,

or sonething to that effect."?

3Inits brief, Polychem asserts that Kutcher also testified
that at the Decenber 1984 neeting Pol ychem was informed of HCA' s
conpany policy of not granting exclusive agreenents to anyone.
However, Kutcher's testinony, referenced by Polychemin its
brief, does not support Polychem s position. Specifically,
Kutcher's testinony is as foll ows:

Question: Wre there any discussions at the Decenber
nmeeting that Hitachi was no longer willing to grant an
excl usi ve of even tubi ng?

Answer: | believe that's what was said, yes.
Wiy was that said?

Answer: | have no idea. M. Tom naga and M. M tsuda

di scussed things in Japanese and then M. Tom naga, because
| assune his English was a little better than M. Mtsuda's
at the tine, said a statenent they weren't offering an

excl usi ve agreenent but he could continue to buy from

Hi tachi Cable America and be a master distributor for heat
shri nkabl e tubi ng products.

Then, as of the neeting in Decenber when M. Tom naga or M.
Mtsuda said that Hitachi was no longer willing to offer an
excl usive, that cane as a surprise to you?

| wouldn't say it was a surprise, but | was -- | didn't
expect it to be, you know, said at, you know, at the neeting
as it was said. | expected that there woul d be maybe sone

di scussion after the neeting, after M. Lee and M. Wnes
had stated their case before M. Mtsuda and M. Tom naga.

Kut cher's testinony does not support Polychenm s assertion that he
testified that there was a new conpany policy against granting
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As we have al ready stated, we need not deci de whether the
evi dence which Polychemrefers us to is sufficient as a matter of
law to create a fact question as to fraud and negli gent
m srepresentation; rather, we nust deci de whether there was
sufficient evidence to create a fact question for the jury after
reviewing the entire trial record. Initially, we note that the
extract from Kutcher's notes concerning the Decenber 1984 neeting
does not support a claimthat HCA would not grant an exclusive
agreenent to any distributor. Kutcher's notes do not state that
HCA will not grant an exclusive agreenent to any distributor;
rather, the note states that HCA w Il not grant an excl usive
agreenent because Pol ychem cannot satisfy the condition of "total
capacity given to the U S. A can be purchased by one custoner,
every nonth." Further, while M. Tom naga's notes do state that
Pol ychem woul d not be given an excl usive agreenent because of
conpany policy, the notes do not state what that conpany policy
is. Aso, while M. Tom naga's notes concerning a neeting with
Manhattan in Decenber 1984 state that as a conpany policy
Manhatt an coul d not be given an excl usive agreenent, his notes
further provide that Manhattan had not paid for past deliveries
of goods and woul d not be given any nore deliveries of goods
W t hout paynent. Further, in reference to the two faxes sent by
Kut cher to Polychem we note that on Novenber 27, 1984, W nes
sent a neno to Kutcher and Sato concerning HCA' s | atest "Master

Distributor Draft Agreenent." In the nmeno, Wnes stated that "in

excl usi ve agreenents to anyone.
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the first paragraph of SECTION IIl, you grant an excl usive
di stribution agreenent to Pol ychem and then proceed to outline
how ' House Accounts' and 'Private Labels Accounts' can be added
at your discretion. This is not an exclusive agreenent. This
par agraph shoul d be open for discussion at our neeting."
Therefore, the faxes from Kutcher to Pol ychem appear to be
aspects of the ongoi ng negotiations between Pol ychem and HCA
concerning the term "exclusive" rather then adm ssions by HCA
that it never intended to grant Pol ychem an excl usive agreenent.
In addition to the evidence referred to by Polychem HCA s
president repeatedly testified at trial that HCA woul d grant an
excl usive contract to a conpany which was performng well; he
also testified that Polychemwas ultimately not granted an
excl usi ve contract because Pol ychem was delinquent in paying its
bills. HCA s president further testified that another
distributor, Xport, did have its exclusive contract altered;
however, its exclusive agreenent was not term nated after June 1
1984. Mbreover, in an internal nmenorandum from Kutcher to Sat o,
dat ed Novenber 12, 1984, Kutcher sets forth HCA s position on
granting Pol ychem an exclusive contract. The neno states that
"HCA gi ves Pol ychem the exclusive right for tubing only except
for Freedom" The neno al so outlines other inportant provisions
for an exclusive distributorship agreenent such as m ni mrum order
requi renents and performance reviews. It would certainly appear
odd that Kutcher and Sato would still be discussing granting

Pol ychem an excl usi ve agreenent on Novenber 12, 1984, if conpany
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policy had negated such a position by at |east June of that year.
We al so note that Polychem has not pointed us to any evidence in
the record to support its assertion that HCA dangl ed the
exclusivity carrot in front of Polychem so that Pol ychem woul d
devel op a sal es network which HCA woul d then be able to take
over. Rather, Polychenmis only support for this aspect of its
cl ai mappears to be proof that after HCA termnated its
relationship with Polychem HCA made arrangenents to use
war ehouse facilities which Polychemhad utilized in its
di stribution network. Polychem further asserts that HCA
contacted Pol ycheml s sales representatives and asked themto work
for HCA 4

In sum we conclude that the evidence taken as a whol e and
inthe light nost favorable to Polychemis insufficient, as a
matter of law, to support the jury's verdict that HCA
fraudulently or negligently msrepresented to Polychemthat it

was possible to negotiate an exclusive agreenent after June 1

4 The only portion of the record which Polychemcites in
support of this proposition is the witten deposition of R Wayne
VWal | er, Polychemls banker. In his deposition, Waller testifies
t hat

Q Was there anything else that M. Lee or M. Wnes told

you prior to the lawsuit being filed about any of their

di scussions wth anyone from Hi tachi ?

A Well, they had indicated prior to that February tine,

whi ch, again, dates back to ny call period, that they were
having a ot of trouble that Hitachi was violating their
agreenent, that they were selling direct to custoners in the
United States. At sone point at or near that tine that

Kut cher had directly contacted all of their manufacturer's

reps that they were selling to and, in effect, | think they
succeeded in getting a lot of themto buy direct, is what |
was told.
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1984; rather, the evidence denonstrates that the parties
attenpted to negotiate such a deal, but it ultimtely proved
futile. Thus, we uphold the district court's granting of JNOV on
Pol ychem's clains for fraud and negligent m srepresentation.?®

D.  JUDGVENT AGAI NST WNES AND LEE

Finally, Wnes and Lee assert that the district court erred
in entering judgnent against them individually, in the anmount of
$161, 593. 35 for unpaid goods delivered to Polychem by HCA. W nes
and Lee argue that the district court's judgnent is erroneous
because there are no pl eadings or evidence to support the entry
of judgnent against themin their individual capacities.

The only question which the district court submtted
concerni ng the unpaid goods asked the jury to "[f]ind froma
preponderance of the evidence the fair market val ue of the goods
delivered by HCA to Polychem but not paid for by Polychent
(enphasis added). The jury found the fair market val ue of the
goods to be $161,593.35. The district court then entered a final
j udgnent agai nst Pol ychem and additi onally agai nst Wnes and Lee,
in their individual capacities for this anount.

HCA asserts that the district court's judgnent is proper
because fromits first anmended answer through the pretrial order,

it had asserted that Lee and Wnes were individually liable for

5> Because we uphold the district court's rulings as to al
of Polychenmis clains which it appeals, we need not discuss
whet her the district court erred in granting judgnent as a matter
of law on Pol ychem s damage clains for lost profits. Likew se,
we need not address the district court's entry of JNOV on the
jury's finding that Polychemwas entitled to punitive damages.
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Pol ychem's failure to pay for the goods. HCA argues that the
district court's entry of judgnent agai nst Wnes and Lee should
be uphel d because "[n]either party submtted the issue to the
jury and the court accordingly ruled on the claimand entered

j udgnent agai nst Lee and Wnes pursuant to Fed. R Cv. P
49(a)." HCA further asserts that there is anple evidence in the
record "for disregarding the corporate veil and hol ding Lee and
W nes personally responsible for the debt to HCA. " Accordingly,
HCA asserts that Wnes and Lee cannot now conpl ai n about the
district court's finding that they are individually Iiable for
Pol ychems failure to pay for goods sold and delivered to

Pol ychem from HCA; rather, Wnes and Lee waived their right to a
jury trial concerning their individual liability under a theory
of piercing the corporate veil.

Inplicit in this argunent is a finding that HCA sufficiently
pled the issue of Wnes' and Lee's individual liability under the
corporate veil theory such that Wnes' and Lee's failure to
obj ect when the district court did not submt a question to the
jury concerning their individual liability constituted a waiver
of ajury trial on that issue. Wile we recognize that the
federal rules require only notice pleading, we do not agree that
Wnes and Lee were given the requisite notice that HCA was
attenpting to recover against themin their individual capacities
by piercing the corporate veil.

We note initially that HCA has not directed us to--nor have

we found--any reference in either the joint pretrial order or in
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HCA' s second anended answer® averring that Wnes and Lee should
be held individually liable for the unpaid goods under the
corporate veil theory. |In fact, inits brief to this court, HCA
cites only generally the pretrial order and its second anended
answer in support of its assertion that its pleadi ngs support the
district court's judgnent without citation to specific pages or
paragraphs setting forth this allegation. W further note that
inits second anended answer, HCA lists its counterclains and
clains in five separate counts. Count one seeks damages for
fraud, count two seeks damages for "goods sold and delivered,"
count three seeks damages for an "account stated," count four
seeks damages under the Racketeer Influenced and Corrupt

Organi zation Act, and count five seeks damages for conversion.

In respect to counts two and three, HCA never alleged that Wnes
and Lee should be held individually liable for Polychems failure
to pay for the goods. Rather, in count two, HCA alleges that

"Pol ychem I nternational Corporation owes H tachi Cable Anerica

$161, 827. 78 for goods sold and delivered in 1984 and 1985"
(enmphasi s added). Further, in count three, HCA alleges that
"Hitachi Cable Anerica provided Polychemw th $161, 827.78 worth
of goods sold and delivered on open account for which Polychem
has not paid Hitachi Cable Anerica" (enphasis added). No

reference is made to Wnes and Lee whom HCA now seeks to hol d

liable. W find this omssion to be telling because the ot her

6 HCA' s second anended answer was fully incorporated by
reference into the pretrial order.

29



counts nmake it clear that liability was sought to be inposed
agai nst Wnes and Lee individually.

Wil e we recogni ze that HCA' s prayer for relieve requests
that "Hitachi Cable Anerica recover from Polychem Cabl e, Lee, and
Wnes, jointly and generally, $161,827.78" on its second and
third counterclains, we believe that this avernment was
insufficient to apprise Wnes and Lee that HCA was seeking to
hold themindividually liable under a theory of piercing the
corporate veil for Polychems corporate debts.” W also note
t hat HCA makes a vague allegation that "Lee, Wnes, the Pol ychem
entities and the Lee conpanies transferred and funnel |l ed nonies
and assets to each other, through each other. They also shared
expenses and accounts and ot herw se functioned as an ongoi ng,
continuous and evolving unit for at |east the past fourteen
years" in its second anended answer; however, this statenent is
never tied to any claimor assertion that Polychenmls owners were
not entitled to a corporate shield. |In fact, the statenent is

contained in the portion of the answer entitled "The Parties and

Qher Significant Entities" and not in any section concerning any

of Polychemis clains or counterclains. In sum and after reading
HCA' s pleadings in this case as a whole, we hold that Wnes and
Lee were never adequately notified of the potential of individual

liability for Polychems failure to pay its debts under the

” Moreover, although the prayer refers to HCA's
"counterclains," we observe that Wnes and Lee are third-party
def endants, not plaintiffs against whoma "counterclainm could be
br ought .
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corporate veil theory. Thus, we reverse the district court's
j udgnent agai nst Wnes and Lee in their individual capacities for
$161, 593. 35 and render a take nothing judgnment in their favor.

| V.

For the foregoing reasons, we AFFIRM the district court's
granting of judgnent as a matter of |aw on Polychems claimfor
breach of contract, AFFIRMthe district court's granting of
j udgnent notw t hstanding the verdict on Polychem s clains for
prom ssory estoppel, fraud, and negligent m srepresentation,
REVERSE the district court's entry of judgnent agai nst Wnes and
Lee in their individual capacities for $161,593.35, and RENDER a
take nothing judgnent in favor of Wnes and Lee. Costs shall be

borne by Pol ychem
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