UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-2718

GEORGE GORDON,
Pl ai ntiff-Appellant,

ver sus

STATE OF TEXAS, ET AL.,
Def endant s,

DR. PHAM TI EN and
DR. N T. NGUYEN,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(84- CV-4660)

(Decenber 6, 1993)

Bef ore VAN GRAAFEI LAND', SM TH, and WENER, Circuit Judges.
PER CURI AM **

“Seni or Judge for the Second Circuit Court of Appeals,
sitting by designation.

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned



Plaintiff-Appellant George Gordon appeals the district
court's grant of sunmary judgnent in favor of Defendants-
Appellees Dr. Pham Tien and Dr. N. T. Nguyen on Gordon's Eighth
Amendnent claimthat both doctors were deliberately indifferent
to his serious nedical needs. Finding no reversible error, we
affirm

I
FACTS AND PROCEEDI NGS

Gordon, an inmate of the Texas Departnent of Crim nal
Justice, Institutional Division (TDCJID), filed a § 1983 action
agai nst the State of Texas, the TDCJI D, various TDCJID officials,
and several TDCIJID physicians, including Dr. Pham Tien and Dr. N.
T. Nguyen. After discovery ensued, Gordon elected to proceed
against only Drs. Tien and Nguyen.

Gordon conpl ains of the nedical care he received during
Decenber 1982. He was admtted to TDCJID s Walls Unit on
Decenber 8, 1982, to be treated for athlete's foot. A TDCJID
podi atrist, who has never been a party to this suit, prescribed
Giseofulvin, an anti-fungal drug, to be taken twi ce a day for
thirty days. Gordon alleges that he took the nedication at the
times and in the manner prescribed by the podiatrist.

On Decenber 22, 1982, Dr. Tien exam ned Gordon at the Ransey
Il Unit and reported that he had blisters on his right foot, a
sore throat, swollen lips, and that he conpl ai ned of feeling

chilly and weak. Dr. Tien noted on Gordon's chart the

that this opinion should not be published.
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"necessity" for determ ning whether Gordon was suffering an
allergic reaction to the Giseofulvin previously prescribed by
the podiatrist. Dr. Tien ordered Gordon's blisters drained and
prescribed Benadryl and vitamn C

That sanme day, at 10:30 p.m, a nedical attendant found
Gordon unconsci ous on a washroom floor. The nedi cal attendant
advised Dr. Tien that Gordon was the sane patient whomthe doctor
had seen earlier in the day with a possible allergic reaction to
Giseofulvin., Gordon's tenperature at that tine was 103 degrees;
hi s bl ood pressure, 142/70. Dr. Tien prescribed Dexanet hasone,
Benadryl, and Tylenol. Gordon was held for observation in the
prison infirmary follow ng this incident. Gordon was exam ned
that night, at 11:30 p.m and again at 2 a.m the next norning.
Gordon's noted synptons were a sore throat when swall owi ng and a
tenperature of 102.4 degrees.

At 7:55 a.m, Dr. Tien again exam ned Gordon and noted
Gordon's sore throat, swelling of the throat and lips, difficulty
swal | owm ng, tenperature, and Gordon's conplaint of pain all over
his body. Dr. Tien suspected Gordon was possibly suffering from
a urinary tract infection or influenza, and prescribed several
drugs (Arethrom acin, Benadryl, and Tylenol), a liquid diet, and
forced fluids. Dr. Tien ordered Gordon transferred to Ransey |
unit for further observation. Gordon received no further care
fromDr. Tien.

By Decenber 24, Gordon's condition had worsened and he was

transferred to the Huntsville Hospital Unit. On arrival at the



energency roomat 2:32 p.m, Gordon conpl ai ned of having had foot
pain for two days, inability to wal k, and soreness. Gordon's
mout h and throat were sore, there was purul ent drainage fromhis
mouth, and his lips were dry, cracked, and bleeding. Dr. Nguyen
exam ned Gordon and nade a tentative diagnosis of stomatitis or
urinary tract infection. Gordon was admtted to the hospital and
Dr. Nguyen prescribed aqueous Penicillin G and Tobranycin and
ordered | ab work that included a blood count and urinal ysis.

At 6:35 p.m Dr. Nguyen ordered that Penicillin G and
Tobranyci n be di scontinued and prescribed Ampicillin. The
menor andum opi ni on of the district court indicates that the
Penicillin G and Tobranycin were discontinued before given.

The Anpicillin was discontinued the follow ng day (Decenber
25) by a different doctor who had cone on duty. Gordon had
recei ved one dose of Anpicillin at 9:00 p.m on Decenber 24. Dr.
Nguyen had no further contact with Gordon; other doctors
continued caring for Gordon.

On Decenber 28, 1982, Gordon was transferred to John Sealy
Hospital in Galveston. Gordon's condition continued to worsen;
his final diagnosis was toxic epidernmal necrolysis (TEN).?
According to Gordon's conplaint, he "suffered irreversible eye
damage resulting in partial blindness, heart damage, ki dney

damage, burns over his entire body" and he was presently confined

Toxi c epidermal necrolysis is the nost serious of a series
of disorders beginning with erythema nultiforne (e.g., thrush),
foll owed by Stevens-Johnson Syndrone (e.g., a nore severe variant
of erythema nultiforne), culmnating in the nost serious
condition: toxic epidermal necrolysis.
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to a wheel chair.

The basis of this lawsuit is that the Defendants' failure to
conduct an evaluation for a possible suspected allergic reaction
to the drug Giseofulvin, coupled wth the adm nistration of
medi cation that is highly cross-reactive with Giseoful vin,
resulted in Gordon's hospitalization for treatnent of TEN.

CGordon alleged that Dr. Tien was deliberately indifferent to his
serious nedical needs by ignoring the suspected allergic reaction
to Giseofulvin that was mani fested by his unconsci ousness in the
washroom high fever, and rapid pulse, and by adm ni stering

addi tional prescription nedication wthout verifying whether
Gordon was having an allergic reaction. Dr. Nguyen was all eged
to have been deliberately indifferent to Gordon's serious nedical
needs because the doctor prescribed intravenous aqueous
Penicillin G and Anpicillin, and ignored the "potentially
devastating" cross-reactivity of both drugs with G seoful vin.

The Defendants noved for dismssal, or in the alternative
for summary judgnent, arguing that the sunmary judgnment evi dence
reveal ed that Gordon could only establish nere negligence, not
intent, which they claimis the requisite cul pable state of

mnd.? |In support of their position, they filed Gordon's nedical

2The doctors al so asserted that they were entitled to
summary judgnent because no facts indicated that Gordon's
wor seni ng condi tion woul d not have been inevitable regardl ess of
the doctors' acts and om ssions. Gordon's expert, Dr. Harris
Busch, controverted the doctors' claimby asserting that the
admnistration of Penicillin G or AnpicillinsQeven one
dosesQcaused Gordon to suffer TEN. Dr. Busch stated that
penicillins are notorious for producing TEN and that Ampicillin
is one of the nost allergenic of all penicillins. Summary
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records, which they argue indicate that the Defendants were

"extrenely attentive and caring for [Gordon's] well-being."
Gordon opposed the notion and offered as controverting

evi dence the deposition testinony of his expert wtness, Dr.

Harris Busch. Gordon asserted that his evidence anounted at

| east to gross negligence or reckl essness, which he argues is

tantanount to deliberate indifference. As the Physicians' Desk

Ref erence warns, because Giseofulvin is derived froma species

of penicillin, the possibility existed that Giseoful vin would be
cross-reactive with penicillin. Ampicillin, Dr. Busch contends
is knowmn to be "far nore allergenic" than Penicillin G Dr.

Busch noted that Dr. Tien correctly assessed on Decenber 22 that
there was a need to rule out allergy, but that Dr. Tien needed at
that juncture to define with great precision the cause of the
allergy. Goodman and G Il man (the standard textbook on
phar macol ogy) warn that if a new drug reginen is to be
adm ni stered, allergic reactions such as erythema nultifornme can
occur. Dr. Busch stated that Dr. Tien should have stopped all
medi cation, which he contends is the proper procedure for drug
allergy. Dr. Nguyen, he contends, should not have prescribed
Penicillin Gor Ampicillin wi thout know ng whet her Gordon was
allergic to Giseofulvin. The district court granted sunmary
judgnent in the Defendants' favor, and Gordon appeals.
I
STANDARD CF REVI EW

j udgnent was not granted on this basis.
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We review the district court's grant or denial of summary
j udgnent de novo, "review ng the record under the sane standards
whi ch guided the district court."® Sunmmary judgnment is proper
when no genui ne issue of material fact exists that woul d
necessitate a trial.* |n determ ning on appeal whether the grant
of a sunmary judgnent was proper, all fact questions are viewed
in the light nost favorable to the nonnovant.® Questions of |aw
are al ways deci ded de novo.°®

1]
ANALYSI S

A. Deli berate | ndifference

To prevail on an Ei ghth Arendnent claimfor "unnecessary and

wanton infliction of pain," Gordon nmust prove that Defendants
were deliberately indifferent to his serious nedical needs,”’
which indifference resulted in harm?® The facts underlying a

claimof deliberate indifference nust clearly evince the nedical

Wl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Gir.
1988) .

“Celotex Corp v. Catrett, 477 U S. 317, 323-25, 106 S. C
2548, 2552-54, 91 L. Ed. 2d 265 (1986); see FeEb. R Qv. P. 56(c).

WAl ker, 853 F.2d at 358.
6l d.
‘Estelle v. Ganble, 429 U.S. 97, 104, 97 S. . 285, 50 L

Ed. 2d 251 (1976); Mendoza v. Lynaugh, 989 F.2d 191, 193 (5th
Cr. 1993).

SMendoza, 989 F.2d at 193. Nei t her of the Defendants
di spute that Gordon suffered harm but they do dispute that their
conduct caused that harm See supra note 2.
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need in question and the alleged official dereliction.?®
Deliberate indifference nust rest on facts clearly evincing
"want on" actions on the part of the Defendants.

In the summary judgnent context, "the materials before the
court [nust] raise genuine issues as to facts which, if true, (1)
woul d clearly evince the nedical need in question and (2)
indicate that the denial of treatnment was much nore |ikely than
not to result in serious nedical consequences, and additionally
that (3) the defendants had sufficient know edge of the situation
so that the denial of nedical care constituted wanton disregard
of the prisoner's rights. !

As the Defendants contend, "wanton" does not have a fixed
meani ng. Its neaning, however, is to be determ ned wth due
regard for differences in the kind of conduct against which an
Ei ght h Amendnent objection is |odged.!? Defendants urge that

Estelle v. Ganble requires Gordon to denonstrate intent. Ganble

does not go so far; rather it states that nmere negligence is

insufficient to denonstrate deliberate indifference.® An

°Johnson v. Treen, 759 F.2d 1236, 1238 (5th G r. 1985)
(citing Wodall v. Foti, 648 F.2d 268 (5th Cr. 1981)).

10Johnson, 759 F.2d at 1238.
1) d,
12\ | son v. Seiter, U. S. . 111 S. . 2321, 2326, 115

L. BEd. 2d 271 (1991). For exanple, if officials are respondi ng
to a prison disturbance in an energency situation, "wanton" would
then nean with malice, or sadistically, for the purpose of
causing harm Deliberate indifference is obviously a |esser

st andar d.

BGanbl e, 429 U. S. at 105-06.
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i nadvertent failure to provide adequate nedical care, i.e.,
negl i gence, does not constitute an unnecessary and wanton
infliction of pain.! "Medical malpractice does not becone a
constitutional violation nerely because the victimis a
prisoner. "1

B. The Summary Judgnent Evi dence

Again, the materials before the court nust raise genui ne
issues as to facts which, if true, (1) would clearly evince the
medi cal need in question and (2) indicate that the denial of
treatnment was nuch nore likely than not to result in serious
medi cal consequences, and additionally that (3) the defendants
had sufficient know edge of the situation so that the denial of
medi cal care constituted wanton disregard of the prisoner's
rights. 1

Gordon has not introduced facts that indicate clearly the
medi cal need in question. An allergic reaction was indicated,
but so was a urinary tract infection, an upper respiratory
infection, stomatitis, and the flu. Both Dr. Tien and Dr. Nguyen
prescribed nedicine that they thought appropriate based on their
di agnosis of Gordon's condition. Not unlike Ganbl e, nedical
tests m ght have been conducted that would have led to
appropriate diagnosis and treatnent, but the question whether

"addi ti onal diagnostic techniques or forns of treatnent is

41 d.
15] d.

8Johnson v. Treen, 759 F.2d 1236, 1238 (5th Cir. 1985).
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indicated is a classic exanple of a matter for nedical
j udgrment. "' NMbreover, Gordon does not call our attention to any
facts that indicate that his coll apse on the washroom fl oor and
the synptons he exhibited at that tinme could only have been a
result of an allergic reaction, thereby elimnating other
possi bl e di agnoses. Viewing the facts in the |ight nost
favorable to Gordon, this is at nobst a case of negligent
m sdi agnosi s or nedi cati on managenent or both, not one of
deli berate indifference. Although it may have been nore than
ordi nary negligence to prescribe nedicines that were potentially
cross-reactive with Giseofulvin, this act did not amount to
deli berate indifference. The consequences were serious, but the
harmresulting fromthe nedical care Gordon received cannot be
relied upon to indicate the level of culpability in this case.?8
We find no evidence of indifference to Gordon's serious nedical
needs, deliberate or otherw se.
|V
CONCLUSI ON

Gordon's summary judgnent evidence does not raise a fact
i ssue as to whether Defendants were deliberately indifferent to
his serious nedical needs. The facts alleged do not clearly
i ndicate the nedical need in question; at nost Gordon's ill ness

was m sdi agnosed. Even though failure to foll ow proper

YGanbl e, 429 U.S. at 107.

W |son, 111 S. C. at 2326 ("[Wantonness of conduct does
not depend upon its effect upon the prisoner.")
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di agnostic procedures, or prescribing nedicines that are
potentially cross-reactive, may anount to nedical nmal practice,
nei ther constitutes deliberate indifference under the facts

al l eged and supported by Gordon's summary judgnent evi dence.
Consequently, the district court's grant of sunmmary judgnment is

AFF| RMED.
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