UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-2712
Summary Cal endar

United States of Anerica,
Pl ai ntiff-Appellee,

VERSUS

Tony Duran Neal y,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR H91 91 3)

(August 6, 1993)

Bef ore THORNBERRY, DAVIS and SMTH, C rcuit Judges.
THORNBERRY, Circuit Judge":

Def endant chal l enges the district court's finding that he was
an organi zer, manager, |eader or supervisor in a conspiracy to
distribute cocaine. Finding no error, we affirm

Facts and Prior Proceedi ngs

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Tony Duran Nealy pleaded guilty to conspiracy to possess with
intent to distribute "crack" cocaine in violation of 21 U. S.C. 88§
846, 841(a)(1) and (b)(1)(A). A presentence investigation report
(PSR) was ordered, and the probation officer calculated Nealy's
base offense | evel at 34. To that he added two |l evels for Nealy's
role in the offense as an organi zer, | eader, nmanager or supervisor
and then subtracted two Ilevels for Nealy's acceptance of
responsibility. Neal y's base offense |evel was thus 34. Neal y
objected to the adjustnent for his managerial role in the of fense,
arguing that there was no evidence to suggest that he played any
greater role than the other defendants involved in the conspiracy.?
Nealy reiterated his objection at the sentencing hearing. The
district court overruled Nealy's objection and increased his base
of fense |l evel by two pursuant to U.S.S.G 8 3B1.1(c). The district
court sentenced Nealy to a 200-nonth term of inprisonnent, to be
followed by a five-year term of supervised release. Nealy tinely
appeal s his sentence to this Court.

Di scussi on

Neal y's sole argunent on appeal is that the district court

! Specifically, Nealy's witten objection to the increase in
his sentence for his role in the offense stated:

... Tony Nealy contends his role was equal to that of his
co-defendants, Janes Nealy and Wade Brown. Al three
def endants participated in the neetings with the

cooperating defendant. Al three defendants were present
at the tinme of the transaction. There is no evidence
that Tony Nealy recruited Janes Nealy or Wade Brown. Nor
is there any evidence that Tony Nealy was to receive a
| arger share of the fruits of the crime. Further, there
is no evidence that Tony Nealy exerci sed any supervi sion
over Janes Nealy or Wade Brown at the tine of the
transacti on.



erred by adjusting his offense level upward for his role in the
of f ense. W review a district court's finding that a defendant
pl ayed a managerial or |eadership role in crimnal activity for
clear error. United States v. Alvarado, 898 F.2d 987, 993 (5th
Cr. 1990). "Afinding of fact is not clearly erroneous if it is
pl ausible in light of the record viewed inits entirety." United
States v. Sherrod, 964 F.2d 1501, 1506 (5th Cr. 1992), cert.
denied, 113 S. C. 1422 (1993).

The Quidelines suggest that judges should look to seven
factors when considering an adjustnent for a defendant's role in
t he of f ense:

(1) The exercise of decision-nmaking authority;

(2) The nature of participation in the conm ssion of the
of f ense;

(3) The recruitnent of acconplices;

(4) The clainmed right to a larger share of the fruits of the
crime;

(5) The degree of participationin planning or organi zing the
of f ense;

(6) The nature and scope of the illegal activity; and

(7) The degree of <control and authority exercised over
ot hers.

United States v. Rodriguez, 897 F.2d 1324, 1325-26 (5th Gr.),
cert. denied, 111 S. C 158 (1990); see U S S .G § 3Bl.1,
coment.(n.3). In his witten objection to the two | evel increase
for his role in the offense, Nealy argued that there was no
evi dence consistent with the seven factors listed in the Sentencing
Cui del i nes. Further, Nealy argued during sentencing that the

evidence showed that it was nore plausible to presune that his



ol der brother, Janes Nealy, who had a nuch nore extensive crim nal
record than Tony Nealy, was the real |eader because it was not
reasonable to presune that Tony was supervising his older, nore
experienced brother Janes. Nealy nakes the sanme argunent on
appeal .

The district court may rely on information in the PSR as | ong
as it has "sonme mnimumindiciumof reliability.” United States v.
Vel a, 927 F.2d 197, 201 (5th Gr), cert. denied, 112 S. . 214
(1991) (citation omtted). The defendant bears the burden of
denonstrating that the information relied on by the district court
in the PSR is materially untrue. | d. Nealy has failed to neet
this burden. The probation officer found that Nealy played an
aggravating role in the offense. Specifically, he found that Nealy
negotiated with a confidential informant for the sale of the crack
cocaine; directed the actions of Janes Nealy and Wade Brown in
effecting the delivery of the cocaine by sending them to "check

out" the confidential informant and t he undercover DEA agent; Nealy
deci ded when and whether to consunmate the drug deal; his
participation in the offense was significant as he was involved in
the offense fromnegotiation to delivery; and Nealy was present at
the scene to supervise the actual delivery of the cocaine. I n
addition, the PSR indicates that the DEA case agents were advised
by the confidential informant that he had previous crack cocaine
dealings with Tony Nealy and his brother Janes Nealy, and that Tony
Nealy was always in charge. These statenents and conclusions in

the PSR were based on the statenents of the i nvestigative agents on

the case and the confidential informant. As this Court stated in



United States v. Marshall, 910 F. 2d 1241, 1244 (5th Cr. 1990), the
district court may properly find sufficient reliability of a PSR
which is based on the results of a police investigation. \Wile
Neal y may argue that the statenents in the PSR do not concl usively
denonstrate that he possessed a |eadership role, he offers no
specific evidence to rebut the information in the PSR  Vela, 927
F.2d at 201. Therefore, Nealy has not overcone the burden of
denonstrating that the statenents in the PSRare materially untrue,
t hereby maki ng the PSR unreliable.

Based on the information in the PSR and the transcripts of the
sentenci ng hearing, the district court's finding, that Nealy was an
organi zer, | eader, nmanager or supervisor of the drug transaction,
is plausible.

Concl usi on
Based on the foregoing, we find no clear error by the district

court and therefore affirm



