UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 92-2698 & 92-2699
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
LEONARD E. SZUCKQ
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H78-58-1 & CR-H 78-161)

(Novenber 3, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM !
In issue is whether the district court erred in accepting
Leonard E. Szucko's quilty pleas, in applying the Sentencing
CQuidelines to one of the offenses, in not departing dowward for

acceptance of responsibility, and inrelying on the information in

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



the Presentence Report (PSR).2 W AFFIRM in part and VACATE and
REMAND i n part.
| .

Szucko was indicted in April 1978 on six counts: count one for
mail fraud, in violation of 18 U S.C. 8§ 1341; counts two-five for
fal se statenents to a federally-insured financial institution, in
violation of 18 U S. C. 8§ 1014; and, count six, for interstate
transportation of stolen noney, in violation of 18 U S. C. § 2314.
He failed to appear at trial. In October 1978, Szucko was i ndicted
for bond junping, in violation of 18 U S C. § 3146. He was
declared a fugitive, and was arrested in 1992 3

At his arraignnment, Szucko entered an Alford guilty plea to

all six counts of the first indictnent,* and entered a guilty plea

2 Szucko also raises, for the first time on this appeal, an
i neffective assi stance of counsel claim based on counsel advising
himto enter the plea to the first indictnment and not advising the
court that it had erred in accepting the plea to the second
i ndi ct nent. Under nost circunstances, a claim of ineffective
assi stance of counsel "cannot be resol ved on direct appeal when the
cl ai m has not been raised before the district court," because "no
opportunity existed to develop the record on the nerits of the
allegations.” United States v. Higdon, 832 F.2d 312, 313-14 (5th
Cr. 1987), cert. denied, 484 U S. 1075 (1988). Accordingly, we
decline to address this issue, without prejudice to it being raised
in a 28 US C § 2255 proceeding. ld. (citing United States v.
McClure, 786 F.2d 1286, 1291 (5th Cir. 1986)).

3 The cases were consolidated on notion of the governnent.

4 An "Alford guilty plea" refers to one entered by a defendant
who pleads guilty ""even if heis unwilling or unable to admt his
participation in the acts constituting the crine.'" United States

v. Montoya- Camacho, 644 F.2d 480, 487 (5th Cr. 1981) (quoting
North Carolina v. Alford, 400 U.S. 25 (1970)). In accordance with
Al ford, we have held that a defendant under these circunstances
nevertheless may " voluntarily, knowi ngly, and understandingly

consent to the inposition of a prison sentence'", pursuant to the
requi renents of Fed. R Crim P. 11. Id.
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to the bond junping charge under the second. Fol | ow ng these
pl eas, the district court sentenced Szucko in part as follows: (1)
24 nonths inprisonnent on counts two-five (false statenents), to
run concurrently to 120 nonths inprisonnent on count sSix
(interstate transportation of stolen noney); (2) 27 nonths
i nprisonnment for bond junping, to run consecutive to the above
sentences, followed by three years supervi sed rel ease; and (3) five
years inprisonnment for count one (mail fraud), suspended for five
years probation, to run consecutive to the prison ternms, and
concurrent with the supervised release term
.
A
Szucko contends that the district court erred in accepting his
Alford pleato the first indictnment, and in m sinform ng hi mof the
possi bl e penalties for interstate transportation of stolen noney.
We di sagree with the fornmer contention, but agree with the latter.
1
Szucko contends that his Al ford plea was not voluntary unl ess
he received a | esser sentence in exchange for his plea. An Alford
plea is constitutionally valid (i.e., voluntary and the result of
a knowing and intelligent choice by the defendant), so long as
there is a factual basis for the plea, and the court inquires into
the conflict between the defendant's pleading quilty, vyet
mai nt ai ni ng i nnocence. North Carolina v. Alford, 400 U S. 25, 38
n.10 (1970); United States v. Jack, 686 F.2d 226, 230 (5th Gr.

1982) . The court may find the plea to have been know ng and



intelligent, if the evidence presented substantially negates the
cl ai m of innocence. Alford, 400 U.S. at 37-38.

The governnent presented a detail ed factual basis supporting
Szucko's guilt, which Szucko did not challenge after having
reviewed it. Further, he explained to the court that he understood
that the governnent's case was a "very strong case ... it's a very
conpl ex case, it happened a long tinme ago, and it's an advant age
for me to just have that end as soon as possible [] and go[] back
to ny normal life." Based on the record, Szucko apparently felt
that it was advantageous to nmake an Alford plea even w thout an
acconpanyi ng reduction in his sentence. The district court did not
err in accepting the plea to counts one-five.

2.

As for the plea to count six (interstate transportation of
stol en noney), the district court infornmed Szucko that the penalty
was a fine of not nore than $5,000 or inprisonnent for not nore
than two years, or both. In fact, the penalty is a fine of not
nore than $10, 000, or inprisonment for not nore than ten years, or
bot h. Szucko was sentenced to 120 nonths inprisonnent for this
of f ense.

The district court nust address a defendant in open court
before accepting a guilty plea and determ ne that the defendant
understands, inter alia, the nature of the charges, and any
mandat ory m ni nrumand maxi mum possi bl e penalties. United States v.

Johnson, 1 F.3d 296, 299, (5th Gr. 1993) (en banc), 1993 W. 323163



at *2-3. We review for harmess error. 1d. at 301-02, 1993 W
323163 at *3-5.

The district court's error was not harm ess; the governnent
concedes this. It was precisely the type error that would be
likely to make Szucko underestimate significantly the sentence he
woul d receive after pleading guilty. See United States v. Wyte,
___F.3d __ (5th Gir. Sept. 21, 1993), No. 92-4150, 1993 W. 364940
at *1-2 (holding court's error in stating penalties during plea
colloquy not to be harmess). And, the record does not indicate
t hat Szucko was i nforned ot herw se about the correct penalty, e.g.,
via a plea agreenent. Cf. id. at *1 (vacating conviction and
sentence, and remanding, despite fact that defendant's counsel
i nformed himof correct sentence).

B

Szucko al so appeals the conviction and sentence he received
under 18 U.S.C. 8§ 3146 (bond junping), contending that he was
m si nformed regardi ng t he m ni numand nmaxi nrumsent ences. Again, we
review for harnl ess error.

When the i ndictnent issued in 1987, the applicabl e statute was
18 U S.C. 8 3150 (failure to appear). Wen Szucko was arrested,
entered his plea, and was sentenced, however, the statute in effect
was 8 3146. The Quidelines apply to 8§ 3146; they were not in
ef fect when Szucko was indicted under § 3150.

Szucko pleaded guilty to a violation of § 3150; and the
district court told himthat the Guidelines did not apply, and that

t he maxi num penalty for an offense under § 3150 was a fine of not



nore than $5,000 or inprisonnent for not nmore than five years, or
bot h. Szucko was not advised that supervised release could be
i nposed. When Szucko was sentenced, however, he was sentenced
under the CGuidelines, for a violation of §8 3146, and given a 27-
month term of inprisonnent, followed by a three-year term of
supervi sed rel ease.

Rule 11 requires that a defendant be advised when the
Guidelines apply. United States v. Hekinmain, 975 F.2d 1098, 1103-
04 (5th Cr. 1992). Szucko was not so advised; and again, the
information he received is likely to have caused him to
underestimate the sentence he woul d receive upon entering a guilty
plea. See United States v. Wwyte, = F.3d at __ , 1993 W 264940
at *3. The governnent agai n concedes, and we agree, that the error
in msinformng Szucko as to the possible penalties and the

applicability of the Guidelines was not harm ess.?®

5 I n any case, the sentence Szucko received under 8§ 3146 was 27
nmont hs i npri sonnent foll owed by 36 nont hs supervi sed rel ease. This
exceeds five years, the statutory maxi num sentence, see 18 U S. C
8§ 3146; United States v. Garcia-Grcia, 939 F.2d 230, 232-33 (5th
Cr. 1991) (vacating sentence of 27-nonths inprisonnent, followed
by 36-nonths supervised release, because it exceeded statutory
maxi mum of five years).

Szucko al so contends that the conviction and sentence viol ate
the constitutional provision against ex post facto punishnent,
because 8§ 3146 provides that any prison termw /|l run consecutive
to inprisonment for other offenses, whereas the predecessor
statute, 8 3150, had no such requirenent. See 18 U S.C. A § 3150
(1985), Hi storical Note; 18 U . S.C. § 3150 (Supp. 1982); 18 U S.C
8§ 3146(b)(2) (Supp. 1993). Further, he contends that application
of the Cuidelines was erroneous. W address these points to assi st
the district court on remand.

The @Quidelines were not in effect when Szucko was indicted
under § 3150. They may be applied, however, to a continuing
offense (i.e., one which began before the Qiidelines were
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L1,

For the foregoing reasons, Szucko's sentences and convi ctions
for mail fraud and nmaking fal se statenents to a federally-insured
financial institution (counts one-five of the first indictnent) are
AFFI RVED. His convictions and sentences for interstate
transportation of stolen noney and bond junping are VACATED, and
this matter is remanded for further proceedings.

AFFI RMED in part and VACATED and REMANDED i n part

applicable, but was concluded after the Quidelines went into
effect). United States v. Wiite, 869 F.2d 822, 826 (5th Gr.
1989), cert. denied, 490 U. S. 1112 (1990). W have held that bond
junping is a continuous offense, and certain other circuits agree.
United States v. Saenz, No. 91-2043 (5th G r. August 13, 1991)
(unpubl i shed) (offense of failure to appear continues fromtine of
initial failure to appear until fugitive is in custody); see also
United States v. Gray, 876 F.2d 1411, 1418-19 (9th Cr. 1989) (bond
junping is continuing offense; CGuidelines 8§ 1B1.1 requires their
appl i cation where defendant was arrested after their effective date
(Nov. 1, 1987)), cert. denied, 495 U S. 930 (1990); United States
v. Lopez, 961 F.2d 1058, 1060 (2d G r. 1992) (sane).

As Szucko points out, however, we have also, in a simlar
case, applied the version of the bond-junping statute in effect
when the offense began, rather than the one in effect either when
the indictnment issued or the fugitive was taken into custody.
United States v. lddeen, 854 F.2d 52 (5th G r. 1988) (defendant
j unped bail Novenber 1987, before anendnents to 8 3146; anendnents
to 8 3146 took effect Decenber 1987; then indictnment issued, and
defendant was |ater arrested; defendant was sentenced under pre-
anmendnent version of 8§ 3146). We need not resolve at present the
t ensi on between Saenz and | ddeen.

For the bond-junping offense, Szucko also contests the
district <court's not departing downward for acceptance of
responsibility. Because we vacate the conviction and sentence on
this charge, we need not reach this issue. Simlarly, we need not
deci de Szucko' s | ast issue -- whether the district court inproperly
relied on information in the PSR
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