IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 92-2677
93- 2432
Summary Cal endar

ENERMARK, | NC. ,
Pl ai ntiff-Appellee,
vVer sus
SANDPO NT PETROLEUM I NC., ET AL.,
Def endant s,
SANDPO NT PETROLEUM | NC. ,
Def endant - Appel | ant.

Appeals fromthe United States District Court for the
Sout hern District of Texas
( CA- H 88-0023)

(Decenber 2, 1993)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
This appeal concerns a contract dispute between appell ant
Sandpoi nt Petrol eum ("Sandpoint") and appellee EnerMark, Inc.

("EnerMark"). After a bench trial, the district court held that

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



there was a valid, enforceable contract, and that Sandpoint
breached that contract. The court awarded EnerMark contract
damages, prejudgnent interest, and attorney's fees. Sandpoi nt

appeals. W affirm

Sandpoint, a New Mexico corporation, organized by its
presi dent and sole sharehol der Sam Dazzo, was an investor and
broker in the oil and gas busi ness. Dazzo was the principal source
of funding for the Sandpoint's projects, while Pete Tenple,
Sandpoint's vice president, supplied the technical skills for
evaluating the projects. During the early part of 1987, Sandpoi nt
revi ewed depressed values of oil and gas properties in the gulf
coast area and decided that it should explore the possibilities of
acquiring production and other properties on favorable terns. To
that end, Sandpoint forned a joint venture with Xplor Corporation
("Xplor"). Sandpoint was to |ocate mneral properties and Xpl or
was to supply the financing to buy the properties. In May of 1987,
Sandpoi nt sent Ted W Elison, a | andsnman whose primary job was to
| ocate projects for investnent, to Houston, Texas, to begi n | ooking
for bargain properties.

Wil e in Houston, Elison was introduced to Jack Hutchison, the
president and sole enployee of EnerMark. EnerMark's primary
busi ness was processi ng and mar keting natural gas, but it al so nade
a business of locating oil and gas reserves. In this connection,

Ener Mark had entered into a brokerage agreenent with a firmcall ed



Hal | - Houston G| Conpany ("Hall-Houston"). Under the agreenent,
EnerMark received a comm ssion whenever it |ocated a buyer or
assi gnee for one of Hall-Houston's properties, provided that Hall -
Houston did in fact take advantage of the opportunity.

On May 13, 1987, Tenple, Hutchison, and Elison net in Houston.
Hut chi son di scl osed EnerMark's rel ationship with Hall-Houston, and
Tenple |ikew se disclosed Sandpoint's relationship wth Xplor.
Anmong topics discussed at the neeting was Hal | - Houston's several
offshore wells in an area called H gh Island that needed a gas
gat hering system and a pipeline to nake the gas marketable. The
nmeeting adjourned w thout conclusive results, but the follow ng
day, Sandpoint hired a consulting firmto prepare a confidenti al
report on the High Island gas reserve.

On May 18, 1987, Hutchison sent Elison a letter in which he
summari zed the hol di ngs of Hall-Houston, and added t hat

[ Ener Mark] represents Hal | - Houston regarding natters of

reserves acquisitions and gas marketing. However, any

proposal regarding participation interest in a gas

gat heri ng system owned or planned by Hall - Houst on shal

require an executed letter of interest from Sandpoi nt

Petroleum Inc. that provides for conpensation to

EnerMark, Inc. for the project devel opnent, contract

negotiations, and related activities.
Hut chi son wote Elison again on May 22, to informElison of other
prospects that were not connected with Hall-Houston. On My 29,
Tenple and Elison nmet wth Hutchison and two officers of Hall-

Houston to discuss the H gh Island project. One of the Hall -

Houston officers brought up a new prospect called the Miin Pass



Drilling Project. Tenple informed them that Sandpoint was
interested in both the High Island and Main Pass projects.

On or about June 1, after sone negotiation, Elison and
Hut chi son signed a "confidentiality agreenent.” |In part, EnerMark
agreed to supply Sandpoi nt confidential information concerning oi
and gas properties. Sandpoint in turn agreed not to disclose the
information to any third parties or to contact any producer
regarding the properties in question w thout EnerMark's know edge
or consent. After Elison signed this agreenent, EnerMark supplied
Sandpoint with confidential data relating to the Hi gh Island and
Mai n Pass prospects. Later, on July 24, Elison also signed a fee
agreenent drawn up by Hutchison in which Sandpoint agreed to
conpensate EnerMark for its services. Eventual |y, Sandpoi nt
purchased fromHal | - Houston a 12.5 percent working interest in the
Mai n Pass property. Sandpoi nt, however, refused to conpensate
Ener Mar k.

I

After Sandpoint refused to pay the finder's fee, EnerMark sued
Sandpoi nt for breach of contract in Texas State Court. Sandpoint
renoved the action to federal court based wupon diversity
jurisdiction. After alengthy bench trial, the district court held
that Elison had apparent authority to sign the fee agreenent on
Sandpoi nt's behal f. The court further held that Sandpoint owed

Ener Mark $151, 295. 00 under the contract plus prejudgnment interest,



and attorney's fees of $173,550. 00. Sandpoi nt then appealed to
this court.
11

Sandpoint attacks the district court's judgnent on four
separate grounds. First, Sandpoint argues that the district
court's finding that Elison had apparent authority to sign the fee
agreenent on Sandpoint's behalf is clearly erroneous. Next ,
Sandpoi nt contends that the district court erroneously held that
the fee agreenent signed by Elison was an enforceable contract.
Third, Sandpoint asserts that even if the fee agreenent were an
enforceabl e contract, the anmount of damages awar ded t o Ener Mar k had
no basis in the agreenent and is clearly erroneous. Finally,
Sandpoi nt argues that because Ener Mark shoul d not have prevail ed on
any of the foregoing issues, the court should not have awarded
EnerMark attorney's fees. Because Sandpoint's argunents are
meritless, we affirmthe district court.

A

Sandpoi nt argues that the district court erred in finding that
Elison had apparent authority to sign the fee agreenent on
Sandpoi nt's behalf. According to Sandpoi nt, EnerMark, through its
presi dent Hutchi son, knew or shoul d have known that Elison did not
have authority to sign the fee agreenent.

Under Federal Rule of Civil Procedure 52(a), "[f]indings of
fact, whether based on oral or docunentary evidence, shall not be

set aside unless clearly erroneous, and due regard shall be given



to the opportunity of the trial court to judge the credibility of
the witnesses. Anderson v. Bessener GCty, 470 U S. 564, 573, 105

S.Ct. 1504,1511, 84 L.Ed.2d 518 (1985). A finding is clearly
erroneous when although there is evidence to support it, "the
reviewi ng court on the entire evidence is left with the definite
and firm conviction that a m stake has been commtted." I d.

(citing United States v. United States Gypsum Co., 333 U S. 364,

395, 68 S.Ct. 525, 542, 92 L.Ed.2d 746 (1948)).

After a lengthy bench trial, the district court found that
Elison was clothed wth apparent authority. Under Texas | aw,
apparent authority ari ses where the principal "know ngly or by want
of care so cloth[es] the agent with indicia of authority as to | ead
a reasonably prudent person to believe that he actually has such

authority." Sorenson v. Shupe Bros. Co., 517 S.W2d 861, 864 (Tex.

Cv. App.--Amarillo 1974, nowit). Inits Menorandum Qpi nion, the

district court noted that "Sandpoint sent Elison to Houston on a

long term basis, had him arrange for living space and office
quarters, and allowed himto behave, to all appearances, |ike an
officer or other domnant figure in the corporation.” Mboreover

El i son conducted negotiations with Hutchi son, and signed the non-
di scl osure agreenent.! Hutchison also testified that he overheard

a tel ephone conversation between Elison and Tenple in which Tenpl e

!Sandpoi nt concedes that Elison, as its agent, had actua
authority to sign the non-disclosure agreenent. Elison signed the
June 1 agreenent "Ted W Elison, V.P." even though at the tinme he
signed the agreenent, he was not in fact an officer of Sandpoint.



aut hori zed Elison to sign the fee agreenent on Sandpoint's behal f.
Al t hough Sandpoi nt hotly contests this point, and denies that this
conversation ever occurred, the district court was within its
bounds to nake a credibility determnation in EnerMark's favor
Sandpoint also contends that Hutchison failed to exercise the
requisite care to determne the nature and extent of Elison's
authority. However, assum ng, as we nust, that Hutchi son overheard
the conversation between Tenple and Elison, a reasonable person
woul d have been led to believe that Elison had Tenple's authority
to act on Sandpoint's behal f. Based on the evidence present in
this record, the district court's finding that Elison was cl ot hed
W th apparent authority is not clearly erroneous.
B

Next, Sandpoint argues that the fee agreenent signed by
EnerMark and Sandpoint is nothing nore than an agreenment to
negotiate in the future, and as such, it is unenforceable. e
reviewde novo the district court's construction and interpretation

of the agreenent between Sandpoi nt and EnerMark. Stine v. Marathon

Gl Co., 976 F.2d 254, 260 (5th Gr. 1992). As noted above
however, the determ nation of any question of fact is subject to
the clearly erroneous standard. 1d.; FED. R Qv. P. 52(a).

To be enforceabl e under Texas | aw, a contract nust be definite
enough to enable the courts to fix the |egal obligations of the

parties. Richter S.A. v. Bank of Anerica Nat'l Trust & Savings

Assn, 939 F.2d 1176, 1196 (5th Cr. 1991); Neeley v. Bankers Trust




Co., 757 F.2d 621, 628 (5th Cr. 1985); Bendalin v. Delgado, 406

S.W2d 897, 899 (Tex. 1966). Nevertheless, a contract for goods or
services may be enforceable even though the exact anount of

conpensation is uncertain. Bendalin v. Del gado, 406 S. W 2d at 900;

Scott v. Ingle Bros. Pac., Inc., 489 S.W2d 554, 555 (Tex. 1972).

I n such cases, the awrequires the paynent of a reasonabl e anount.
Id. Wether an agreenent is a binding contract or nerely an
agreenent to contract in the future depends upon whether the
parties intended to be bound by the agreenent. The Texas Suprene
Court has stated that

[ Whet her the agreenent in question is a binding contract
or nmerely an agreenent to agree in the future] depends
upon the intention of the parties. An agreenent sinply
to enter into negotiations for a contract | ater does not
create an enforceable contract. But parties nay agree
upon sone of the terns of a contract, and understand t hem
to be an agreenent, and yet |eave other portions of the
agreenent to be nade | ater.

Scott v. Ingle Bros. Pac., Inc., 489 S.W2d at 555. | n anot her

rel evant case, the Texas Suprene Court further stated that

[wW here the parties have done everything el se necessary
to make a binding agreenent for sale of goods or
services, their failure to specify the price does not
| eave the contract so inconplete that it cannot be
enf or ced. In such a case it will be presuned that a
reasonabl e price was intended.

Bendalin v. Del gado, 406 S.W2d at 900.

In this case, the district court held that the June 1, 1987
confidentiality agreenent and the July 24, 1987 fee agreenent
t oget her represented an enforceabl e contract between Sandpoi nt and

Ener Mark even though the exact anount of conpensation was not



defined. Under these two agreenents, EnerMark agreed to deliver
proprietary information to Sandpoi nt concerning specific oil and
gas properties. |In exchange, Sandpoint agreed, inter alia, to keep
the information confidential and to obtain EnerMark's consent
before acquiring any of the properties at issue. The July 24 fee
agreenent further spelled out the rights, duties and obli gati ons of
each party, and set out the two separate nethods of determ ning the
speci fic amount of conpensation.? Together these two agreenents
forma sufficiently strong evidentiary base fromwhich the district
court could conclude that the parties intended to be bound by an

enforceabl e contract. As such, the district court's finding that

2The agreenent first states that if Sandpoi nt acquires one of
the properties in question, EnerMark will receive a "pronoter's
comm ssion." The fee agreenent states:

Enermark wi | | partici pate wi th Sandpoi nt principles [sic]
in receiving such conpensation as nmay be available from
Sandpoi nt and Sandpoint's joint venture partner(s) in
what ever form e.g., cash, stock, working interest, etc.
The division of such conpensation between the parties
hereto will be decided by nutually agreeable "ballot"
contribution to each transaction. Such ballot shall be
determned in face to face negotiations by assigning
wei ghting factors to each individual's (or conpany's)
contri butions. However, in the event that EnerMark's
participation is deenmed to be unsatisfactory, in
Ener Mark' s sol e opi ni on, EnerMark shall have the right to
negotiate its conpensation wth Sandpoint concurrently
with the tendering of future prospects.

The fee agreenent further provides that if a gas gat heri ng property
is acquired, EnerMark's conpensation would "in no event be

less than ten percent (10.0% carried working interest or a
mutual ly agreeable equivalent, of the acquired participation
interest in gas gathering prospects tendered by EnerMark for
Sandpoi nt's consi deration.”



the parties were bound by the signed agreenents is not clearly
erroneous.
C
Sandpoi nt next argues that the anobunt of damages assessed by
the district court is clearly erroneous. In cases where the
contract does not expressly specify the anount of conpensation for
goods or services provided, the court will award an anount that is

r easonabl e. Bendalin v. Del gado, 406 S.W2d at 900. Here, since

Sandpoint did not acquire a gas gathering system the district
court found that the value of EnerMark's first rights to nmarket oi

and gas production was too specul ative to ascertain. The district
court did, however, calculate the value of EnerMark's services in
| ocating the property Sandpoint bought and providing brokers
services. In calculating the anount of danages, the district court
relied upon testinony provided by a val ue expert desi gnated by both
Ener Mar k and Sandpoint.® This expert testified that the pronoter's
comm ssion should be split evenly, since both parties perforned a
broker function. The expert further testified as to the exact

dol | ar amobunt of the pronoter's conm ssion.* Although the district

3The val ue expert was hired by EnerMark to render an opinion
of the value of its claim against Sandpoint. However, after
Sandpoi nt took the expert's deposition, Sandpoint withdrew its
designation of other value experts, and designated EnerMrk's
expert as its only expert.

“The expert stated that the total pronoter's conm ssion of
$302, 590 coul d be broken down in the follow ng manner: cash fees
of $31,090; cash flow from past production of $108,970; and
estimated cash flow from future production of $162, 530.

-10-



court adopted the expert's valuation of the pronoter's conmm ssion,
the court awarded EnerMark twenty-five percent of the total
comm ssion, rather than the fifty percent suggested by the expert.
Because this anmpbunt is well supported by the evidence in the
record, this award is not clearly erroneous.
D

Finally, Sandpoint argues that the district court inproperly
awar ded EnerMark attorney's fees because EnerMark shoul d not have
prevailed on any of the issues discussed above. However, as we
have already determned, the district court properly held that

Sandpoint in fact breached a binding enforceable agreenent with

Ener Mar k. As such, wunder Texas law, EnerMark is entitled to
recover its attorney's fees. See Tex. CQvV. Prac. & REM CoDE 8§
38. 001.

|V

For the foregoing reasons, the decision of the district court

AFFI RMED

-11-



