UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-2664

PATRI CI A WALKER
Pl ai ntiff-Appellant,
VERSUS
UNI TED STATES OF AMERI CA, ET AL.,
Def endant s,
CENTRAL GULF LI NES, | NC
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
(CA H 89 0529)

Septenber 27,1 993

Bef ore GOLDBERG H GE NBOTHAM DAVIS, G rcuit Judges.
PER CURI AM !

Patricia Wal ker appeals the judgnent of the district court
granting Central @ulf Lines, Inc.'s (C&) notion for sumary
judgnent and dismssing her suit. W affirm

| .
Ms. WAl ker was a cook aboard the Green Val l ey, a ship operated

by CGL under a tine charter with the United States. On the day of

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



her alleged injury, the vessel was anchored off the island of D ego
Garcia, the location of a U S. Naval base in the Indian Ccean. The
United States had contracted for a | aunch, the FEBROE ONE, owned by
Burns & Roe Enterprises and Frank E. Basil, Inc., to be used by the
Green Valley's crew to go back and forth from shore to vessel at
this location. The United States Navy operated the | aunch and al so
owned and operated the floating dock on shore.

I n January 1987, Wal ker was all egedly injured while attenpting
to board the launch from the dock on her way back to the G een
Vall ey fromshore |leave. She alleged that she fell as she junped
fromthe dock on to the deck of the launch in rough seas. She
conpl ai ned that the l[aunch was not secured to the dock and that
I'ighting on the dock was i nadequate.

VWal ker first filed a personal injury suit in Texas state
court, but she later voluntarily dismssed the action and then
filed suit in the federal district court. Her conplaint naned the
United States and CG. as defendants, and was | ater anmended to add
Burns & Roe Enterprises and Frank E. Basil, Inc, with whom Wl ker
settl ed.

The United States and CA both filed notions for summary
judgnent in August 1990. Walker did not file a response to these
motions. On Cctober 16, the district court granted both notions
for sunmary judgnent. The district court expressly held that each
of Walker's clains against the United States was barred by
controlling Fifth Grcuit precedent. Wth respect to CG&, however,
t he Court stated:

By its notion, [CGE.] argues that Wal ker cannot show that her
alleged injuries were caused by its negligence or the
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unseawort hi ness of the vessel it operated. Walker's failure

to respond to the notion for summary judgnent represents a

failure to raise a genuine issue of material fact as to

negl i gence or unseawort hi ness, which are el enents of Wal ker's
clains on which she woul d bear the burden of proof at trial.

Wal ker filed four notions for reconsideration between Oct ober
1990 and June 1992. The district court entered final judgnment in
favor of CGL in July 1992. In this appeal, Wl ker contests the
district court's judgnent di sm ssing her suit agai nst CG& under the
Jones Act and the general maritine | aw.

1.

We review the district court's grant of sunmary judgnent de
novo, applying the sanme standards that court used. Degan v. Ford
Mot or Co., 869 F.2d 889, 892 (5th Cir. 1989). Thus, we reviewthe
record independently, weighing the evidence in the light nobst
favorable to the non-novant, and then we determ ne whether the
movant is entitled to judgnent as a matter of law. |d.

The party noving for summary judgnent "bears the initial
responsibility of informng the district court of the basis for its
motion, and identifying those portions of 'the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any,'" which it believes
denonstrate the absence of a genuine issue of mterial fact."
Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986) (citations
omtted). Thi s burden, however, is slight where the non-novant
bears the burden of proof at trial on the point at issue in the
summary judgnment notion. ld., see also Duplantis v. Shell

O fshore, Inc., 948 F.2d 187, 190 (5th Gr. 1991).

Summary judgnent is appropriate under Rule 56, if, after



adequate tinme for discovery, a party fails to nmake a show ng
sufficient to establish the existence of an el enment essential to
that party's case, and on which that party will bear the burden of
proof at trial. Celotex Corp. v. Catrett, 477 U. S. 317 (1986) If
the non-novant is faced wwth a notion for summary judgnment "nade
and supported" as provided by Rule 56, the non-npbvant cannot
survive the notion by resting on the nere allegations of its
pl eadings. See Id.; Slaughter v. Allstate Ins. Co., 803 F.2d 857,
860 (5th Gr. 1986). Summary judgnent is appropriate if the non-
nmovant, faced with an adequate sunmmary j udgnent notion, chooses not
to respond. Isquith v. Mddle South UWilities, Inc., 847 F.2d 186
(5th Gr. 1988), cert. denied, 408 U S. 926; Eversley v. MBank
Dal l as, 843 F.2d 172 (5th Cr. 1988).

CA's summary judgnent nmotion satisfied the m ninal
requi renents of Rule 56(c). CGL asserted that it did not own or
operate the FEBROE ONE and that Wal ker's injuries were not caused
by its negligence or the unseawort hi ness of any vessel it owned or
operated. Under Celotex, Walker was obliged to cone forward and
point to evidence that created an issue of fact tending to show
t hat CG. was negligent or its vessel was unseawort hy.
Unfortunately for Walker, she did not respond to CGE's notion
Therefore the district court correctly granted summary judgnent in
favor of CGL and agai nst Wl ker.

Wal ker relies on this court's decision in H bernia Nat. Bk. v.
Adm n. Cent. Soc. Anonima, 776 F.2d 1277 (5th Cr. 1985) for the
proposition that a notion for summary judgnent cannot be granted

sinply because there is no opposition, even if the failure to



oppose violates a local rule. But H bernia is readily
di stinguished. It addressed the situation in which the novant has
t he burden of proof at trial and inits notion for summary judgnent
does not denonstrate that no issue of material fact exists. The
district court in H bernia erroneously granted the notion sinply
because the non-novant did not respond.

Here, the novant did not have the burden of proof at trial on
the negligence and unseaworthiness issues and net its initial
burden by pointing out the absence of material fact. Wen Wl ker
failed to come forward with any evidence denonstrating a materi al
fact issue, the district court correctly granted summary | udgnent.

Nor did the district court abuse its discretion by denying
Wal ker's notions to reconsider. Wal ker's notions for
reconsi deration did not point to evidence indicating the existence
of an issue of material fact. Motions under Rule 60(b) are
directed to the sound discretion of the district court, and a
district court's denial of relief upon such notion wll be set
asi de on appeal only for abuse of that discretion. Seven Elves,
Inc. v. Eskenazi, 635 F.2d 396, 402 (5th Cr. 1981).

For the reasons stated above, the judgnment of the district
court is affirnmed.

AFFI RVED.



