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June 3, 1993

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM !
We dismiss this appeal for lack of jurisdiction.
| .
The Federal Deposit |Insurance Conpany (FDIC), as receiver for
the former Houston Commrerce Bank (Houston), filed suit to collect

on a prom ssory note executed by Dona and Robert V. Holland, Jr.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



The Hollands filed a response to the conplaint, contending that
they were entitled to a credit for additional security pledged to
secure the | oan. The Hollands annexed to their response the
referenced collateral, an agreenment by a Marlowe Dmmtt to
pur chase stock fromthe Holl ands for $50, 000.

The Hol | ands subsequently filed a third-party action agai nst
Dmmtt, alleging that he was a necessary party to the action,
because he was the guarantor of the collateral securing the note.
Service of the third-party conplaint was not nade personally on
Dmmtt or at his domcile, but was nmade on an attorney, who
all egedly had previously represented Dinmm tt.

The Hollands filed a notion for default judgnment seeking a
judgnment against Dimmitt in the anount of $50,000, plus interest;
the Hol | ands al so sought to have the judgnent anmount applied as an
of fset against any judgnent against themin favor of the FD C
The district court entered a default, but did not enter a judgnent
of default.

The district court granted the notion of the FDIC for summary
judgnent, finding that the FDIC was entitled to recover fromthe
Hol | ands the anmount due under the note, plus interest. The
district court entered a judgnent on April 1, 1992, in favor of the

FDI C, which the district court characterized as "final," and stated
that there were no outstanding issues in the case. The district
court also stated that the defendants had received a default
judgnment in the amount of $50,000 against Dinmtt.

The Hollands filed a notion to alter or anend the judgnent



which was served on the defendant on April 15, 1992. The
magi strate judge denied the notion to alter or anend the judgnent.
The Hollands filed a notice of appeal from the final judgnent
entered on April 1, 1992, and from the nmagistrate judge's order
denying the notion to alter or anend the judgnent entered on July
2, 1992.

1.

The appel lants argue that this Court is without jurisdiction
over the appeal because the district court did not enter a judgnent
on their third party claim

This Court nust be satisfied that it has appellate
jurisdiction prior toreviewng the nerits of the case. Matter of
Engl and, 975 F.2d 1168, 1171 (5th G r. 1992).

The record raises several questions wth respect to the
jurisdiction of this Court. The Hollands filed a notice of appea
fromthe order of the nagistrate judge, denying their notion to
alter or anend the judgnent. The district court did not adopt the
magi strate judge's disposition of the notion. Orders of the
magi strate judge are not appealable to this Court. Trufant v.
Aut ocon, Inc., 729 F.2d 308, 309 (5th Cr. 1984).

If the notion to anend is characterized as a Fed. R Cv. P
Rule 59(e) notion, the Holland's notice of appeal has been
nullified because there has been no entry of a final order
di sposing of the notion. Fed. R App. P. 4(a)(4). A Rule 59(e)
nmoti on nust be served within ten days after the entry of judgnent

tobetinely. If the notionis not tinely, thenit is characterized



as a Rule 60(b) notion and it has no effect on the notice of
appeal . Harcon Barge Co. v. D & G Boat Rentals, Inc., 784 F.2d
665, 667 (5th Cr.) (en banc), cert. denied, 479 U S. 930, 107
S.C. 398, 93 L.Ed.2d 351 (1986).

In conputing any period prescribed by the Federal Rules of
Cvil Procedure, the day of the act from which the designated

period begins to run is not included in the conputation. Fed. R

Cv. P. 6(a). "Wen the period of tinme prescribed or allowed is
less than 11 days, internediate Saturdays, Sundays, and | egal
hol i days shall be excluded in the conputation.” |[|d.

The record reflects that judgnent was entered by the district
court on April 1, 1992, and that the notion to anend the judgnent
was served on April 15, 1992. Excluding the date of entry and the
i ntermedi ate weekends, the notion to amend was served on the tenth
day after entry of judgnent and, thus, was a Rule 59(e) notion
The noti ce of appeal was nullified by the pendi ng notion, depriving
this Court of appellate jurisdiction.

Further, the district court has not entered a judgnent of
default against Dimmtt. "Wen a party agai nst whoma judgnent for
affirmative relief is sought has failed to plead or otherw se
defend as provided by these rules and that fact is nmade to appear
by affidavit or otherwise, the clerk shall enter the party's
default.”" Fed. R Cv. P. 55(a).

The Hollands did not present evidence by affidavit, or
otherwise, that Dinmtt was properly served and failed to answer

the third party conplaint. The Hollands nerely stated in their



nmotion for a default judgnent that service was nade on an attorney,
who had previously represented DDmmtt in "prior negotiations in
this matter." The district court should consider whether this
unsworn statenent is sufficient to support the entry of a default
under Rul e 55(a). Further, although it nay have i ntended to do so,
the district court did not enter a Fed. R Cv. P. 55(b) judgnent
of default in the anount requested by the Holl ands. Thus no
j udgnent has been entered on the third party claim

Section 1291 of Title 28 prohibits parties from appealing
"until there has been a decision by the District Court that ends
the litigation on the nerits and | eaves nothing for the court to do
but execute the judgnent." Bader v. Atlantic Intern., Ltd., 986
F.2d 912, 914 (5th Cr. 1993)(citing Firestone Tire and Rubber Co.
v. Risjord, 449 U S 368, 373, 101 S.C. 669, 66 L.Ed.2d 571
(1981)) (internal quotations and citations omtted). In a lawsuit
involving nmultiple clains and/or parties, there is no final
judgnent until all clains, rights, and liabilities of all parties
have been adj udi cated or the district court certifies that no just
reason exists for delaying the entry of final judgnent and
expressly orders the entry of judgnent pursuant to Federal Rul e of
Cvil Procedure 54(Db). Bader, 986 F.2d at 915 (citing Jetco
El ectronic Industries, Inc. v. Grdiner, 473 F.2d 1228, 1231 (5th
Cr. 1973)). There has been no entry of a Rule 54(b) judgnent in
favor of the FDIC. Because no default judgnent has been entered
against DDmmtt, there is an outstandi ng cl ai magai nst a party that

has not been fully adjudicated.



Because this court is without jurisdiction, the appeal is
di sm ssed.

Appeal dism ssed.



