IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2608
(Summary Cal endar)

FEDERAL DEPCSI T | NSURANCE CORP.
as recei ver of WESTERN BANK -
WESTHEI MVER,
Pl ai ntiff-Appellee,
ver sus

FRED E. RI ZK CONSTRUCTI ON CQO.,
and FRED E. Rl ZK,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H91-3122)

(Decenber 22, 1992)
Before KING DAVIS, and WENER, G rcuit Judges.
PER CURI AM:
In this suit on a prom ssory note, Defendant-Appellants Fred
E. Rizk Construction Co. and Fred E. R zk (collectively, "Rizk")
appeal the district court's grant of summary judgnent in favor of
Pl aintiff-Appell ee Federal Deposit |Insurance Corp. (FDIC). Finding

no reversible error, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



I

The construction conpany was the naker of a prom ssory note
that was held by the FDIC s predecessor, Wstern Bank))West hei ner,
and Fred R zk guaranteed it. The note was defaulted on in Novenber
1987, just after the FDIC had been appointed as receiver of the
bank. !

In 1991, the FDIC sued Ri zk on the note. Several nonths after
the initiation of the lawsuit, the FDICfiled a notion for summary
judgnent to which R zk did not reply. The district court found
that the FDI C had nade out a prinma facie case on the note, and, as
t here was no opposition, the court granted the FDIC s notion. Rizk

tinely filed a notice of appeal.

|1

In reviewing the district court's grant of a notion for
summary judgnent, we subject the grant to de novo review, applying
t he sanme standards used by the district court.? Sunmmary judgnent
is proper when the "pleadings, deposi tions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, showthat there is no genui ne i ssue of materi al
fact and that the noving party is entitled to judgnent as a matter

of law."®* W have stated that "[s]uits to enforce prom ssory notes

1See 12 U.S.C. § 1821(d)(2).

Wl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Gir.
1988) .

SFeD. R Qv. P. 56(c); see Resolution Trust Corp. v.
Marshal |, 939 F.2d 274, 276 (5th Cr. 1991).
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are especially appropriate for disposition by summary judgnent.*
As noted above, Rizk did not oppose the FDIC s notion for

summary judgnent. A district court acts properly in granting an

unopposed summary judgnent notion when the "[novant]'s submttals

ma[ ke] a prima facie showing of its entitlenent to judgnment."®

To prevail on a summary judgnment notion on the prom ssory note
in question, the FDIC had to establish that: (1) the note is
valid; (2) the FDICis the present holder of the note; and (3) R zk
had defaulted on the note.® |In support of its sunmary judgnent
motion, the FDIC submtted an affidavit by the FD C case
admnistrator setting forth such information. Consi dering the
uncontested fact (R zk did not contest the note's validity in his
answer) and the affidavit attached to the sunmary judgnment notion,
the district court found that the FDIC had established a prim
facie case on the note under the controlling authority. After a
t horough review of the record, we agree with the district court's
fi ndi ngs.

The only defense raised by R zk in his answer was that an

"accord and satisfaction" had been reached on the note. The

‘“Marshal |, 939 F.2d at 276 (citing FDIC v. Cardinal QI Wl
Servicing Co., 837 F.2d 1369, 1371 (5th Cr. 1988)).

SEversley v. MBank Dallas, 843 F.2d 172, 174 (5th Cr.
1988) (citing Matsushita Electrical Indus. Co. v. Zenith Radio
Corp., 475 U. S. 574 (1986); Celotex Corp. v. Catrett, 477 U S
317 (1986); and Anderson v. Liberty Lobby, Inc., 477 U S. 242
(1986)) .

Marshal |, 939 F.2d at 276 (citing FSLIC v. Atkinson-Snith
Univ. Park Joint Venture, 729 F. Supp. 1130, 1132 (N.D. Tex.
1989)).




statenent in his answer, however, anmounts to nothing nore than a
bald assertion, totally unsupported by specific factual
representations. That cannot create an issue of fact.” As R zk
did not put forward any conpetent sunmmary judgnent evidence in
support of his defense, the district court properly granted summary
judgnment in favor of the FDIC, which had nmade out a prima facie

case as to i ndebtedness on the note.?8

111
Having thus found that the district court properly granted
summary judgnent in favor of the FDIC, we

AFFI RM

‘'See Anderson, 477 U.S. at 249.

8Ri zk al so argues that summary judgnent was inproperly
grant ed because the FDIC did not prove that it was a holder in
due course. This argunent fails, however, because the FDIC s
status as a holder in due course is not relevant given that the
FDI C proved a prima facie case as to recovery on the prom ssory
note and Rizk failed to put forward any defense to the district
court.



