IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2599
Summary Cal endar

ELI BERTO G REYNA and
EMETERI O M HI NQJGSA,

Plaintiffs,
EMETERI O M HI NQJOSA,
Pl ai ntiff-Appellant,
V.
O L. MCOITER, ET AL.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
CA H 86 1486

(July 1, 1993)

Bef ore GARWOOD, JONES, and EM LI O GARZA, Circuit Judges.”’
EDITH H JONES, G rcuit Judge:
Represented by appointed counsel, appellant H nojosa

alleged inter alia that he was wongfully confined to

adm nistrative segregation (ad. seg.) in 1983 and then inproperly

classified as a gang nenber in 1985 and retained in ad. seq. since

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



then in retaliation for his legal activities. Fromthe district
court's grant of summary judgnent to the defendants, he has
appealed. W find no error and affirm

The district court's grant of a notion for summary

judgnent is reviewed de novo. Canpbell v. Sonat Offshore Drilling,

Inc., 979 F.2d 1115, 1118-19 (5th Gr. 1992). Sunmary judgnent is
proper if the noving party establishes that there is no genuine

issue as to any material fact and that it is entitled to judgnent

as a matter of law. Letcher v. Turner, 968 F.2d 508, 509 (5th Cr
1992); Fed. R Cv. P. 56(c). This court uses the sane standards
as the district court and draws all inferences and views factual
issues in favor of the party opposing the notion. Let cher, 968
F.2d at 5009.

Hi nojosa argues that the district court inproperly
granted summary judgnent on several issues because a genuine issue
of material fact exists concerning: (1) his original placenent in
maxi mum security; (2) his subsequent classification as a gang
menber; and (3) the constitutionality of TCDJID s adm nistrative
segregation revi ew process.

Hi nojosa's first claimis easily rejected because in July
1983, when he was originally placed in ad. seq., none of the naned
def endants was in way was connected with that decision and, as the
district court held, they are not proper parties against whomto

pursue a |lawsuit. Harvey v. Andrist, 754 F.2d 651, cert. denied

471 U.S. 1126 (1985).



Hi nojosa next argues that his classification as a
di sruptive gang nenber, which is supposedly the reason he has been
detai ned in adm ni strative segregation, violated TDC policy and his
constitutional rights. According to H nojosa's conplaint, when he
was identified as a gang nenber, he had "no history of and was not
involved in gang-related activities.” In H nojosa's response to
defendants' notion for summary judgnent, he alleged various
procedural defects in TDC s original determ nation that he was a
gang nenber and in its subsequent confirmation that he was still a
gang nenber.

A prisoner may have a state-created liberty interest in
remaining in the general prison population as opposed to

adm ni strative segregation. Jackson v. Cain, 864 F.2d 1235, 1250

& n.6, 1251 (5th Gr. 1989) (citing Hewitt v. Helns, 495 U. S. 460,

103 S. . 864, 74 L.Ed.2d 675 (1983)). As suggested by the
defendants' notion for summary judgnent, TDCJID policy requires
that an inmate who is placed in ad. seg. has the right to be
charged and receive notice of the charges, have counsel substitute
appoi nted, be allowed to attend a commttee hearing at which the
prisoner is permtted to nmake a statenent, be advised of the
commttee's determnation that is based on prior conduct, and have
the ad. seqg. determnation reviewed periodically.

The role of the federal court in review ng such prison
proceedings is a narrow one. The Suprene Court has articul ated for
the federal courts a policy of mninmumintrusion into the affairs

of state prison adm nistration; state prison officials enjoy w de



discretion in the operation of state penal institutions. WIff v.
McDonnel I, 418 U.S. 539, 555-80, 94 S.C. 2963, 41 L.Ed.2d 935
(1974). "I'n reviewing prison admnistrative actions in section
1983 actions, the court nust uphold the adm nistrative decision

unless it was arbitrary and capricious."” Stewart v. Thigpen, 730

F.2d 1002, 1005 (5th Gr. 1984). Federal reviewof the sufficiency
of the evidence at a disciplinary hearingis limted to determ ning
only whether the findings are supported by "sone facts" or "any

evidence at all." [d. at 1005-06; Gbbs v. King, 779 F.2d 1040,

1044 (5th Cir.), cert. denied, 476 U S. 1117 (1986).

In his response to defendants' notion for sunmary
j udgnent, H nojosa points out that his identification as a gang
menber first appeared on his Novenber 1984 ad. seq. review hearing
record. Under the category "Special conditions or restrictions
required for security purposes,” a prison official filled in the
term"Mexi can Mafia nenber." In the defendants' notion for summary
judgnent and their brief, they address Hi nojosa's classification as
a gang nenber starting only in 1985.

Accepting Hinojosa's allegation that this initia
notation contributed to his confinenent in ad. seqg., sumary
j udgnent was appropriate under Hewitt. Although a state nay create
a liberty interest protected by the Due Process Cl ause by statute
or regulation, Id., there was no such policy in effect in 1984
governi ng gang nenber classifications by TDCII D. Consequent | vy,

Hi noj osa enjoyed no protected |iberty interest. There being no



genuine issue of material fact as to the 1984 classification,
summary judgnent was proper.

Hi nojosa's cl ai mof unconstitutional classification as a
gang nenber after 1985 fares no better. Hi noj osa asserts that
there was a policy in effect in 1985 and after to classify
prisoners as gang nenbers. The process allegedly entails an
initial review by the Unit O assification Commttee, a subsequent
review by the Regional Director, and a final review by a nenber of
the State Cassification Commttee. Hinojosa asserts that these
procedures were not followed in his case and that there is
insufficient evidence to support his classification as a gang
menber .

The claim that TDCJID did not follow its procedures--
what ever those may have been--is neritless. A state's failure to
follow its own procedural regulations does not necessarily
constitute a violation of due process if "constitutional mnim"
are satisfied. Jackson, 864 F.2d at 1251. Hi noj osa cannot
establish a per se constitutional violation because he was provi ded
| ess process than provided by TDCII D s rul es.

Because there i s sonme uncertainty in the record as to the
precise nature of the gang nenber classification process from
Novenber 1985 until 1988, when TDCJID contends that it instituted
formal classification procedures, it mght be argued that the
informality of the process neant that no liberty interest existed
as of that tinme. Wthout deciding that question, however, we fail

to see how the deviations from TDC "policy" that H nojosa cites



were so gross as to violate his constitutional rights. But even

assum ng argquendo the existence and breach of a liberty interest,
Hi nojosa fails to show that his classification as a gang nenber
furnished the only reason for his continuing in ad. seqg. during

1985. As appellees point out, the prison records also reflect

t hat Hi noj osa possessed a 9" shank in his cell in early 1985, and
he was identified as "staff assaultive." Nowhere has he chal | enged
either of these grounds. Either of these reasons would have

provi ded "sone evidence" sufficient to maintain Hi nojosa in ad.

seq. Stewart v. Thigpen, 730 F.2d 1002, 1005-06 (5th G r. 1984).

Hi nojosa also fails to persuade that his classification
as a gang nenber was itself arbitrary and capricious. [d. Wen
Hi nojosa was so classified, the factual basis for that decision
included a report fromthe Arizona prison system an informant at
TDC and information fromTDC s internal affairs unit. W wll not
consider the | ast two sources of proof, because the Arizona prison
record standing alone furnished sufficient evidence to justify a
gang nenber classification. That the Arizona record was cast into
gquestion on procedural grounds in late 1990, after this litigation
was well wunderway, does not undermine its usefulness to prison
authorities at an earlier date.

Finally, Hnojosa levies a constitutional challenge to
the ad. seq. review process, which he describes as Kafkaesque,
because there is allegedly no way that, once classed as a gang
menber, he will ever be renoved fromthat status. Wether this is

a correct statenent of affairs is a provocative question but not



one subject to answer in this 8 1983 claimfor danages. Appellees
point out that the presiding judge in the Ruiz case has approved
TDC s ad. seqg. procedure and presumably its review procedure as
well. This being so, we have held that no § 1983 damage cl ai mcan

be founded on a breach of Rui z-court orders, G een v. MKaskle, 788

F.2d 1116 (5th Cr. 1986), although a plaintiff m ght seek to hold
TDC in contenpt for such a breach. If, on the other hand, Hi nojosa
is claimng that notw thstanding the approval of the Ruiz court,
the ad. seqg. review procedure is unconstitutional, we disagree
The isolated testinony he cites does not prove that no i nmate, and
specifically not Hi nojosa hinself, can ever be renoved froma gang
menber cl assification. The testinony suggests only that such a
classification, once nmade, is hard to overcone. W see no
fundanental arbitrariness in this procedure.

We would observe that after it becane clear that the
Arizona prison systemwould no | onger have classified H nojosa as
a gang nenber, the force of TDC s decision dimnishes--on the
record before us, there is no nore than concl usional substantiation
for the other bases for the gang nenber classification decision.
Because the lawsuit by its nature does not raise a specific
question as to Hinojosa's classification after 1990, however, and
the record is not adapted to such a question, we do not consider
it.

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



