UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2592

GEORGE HOLT,
Pl ai ntiff-Appellant,

ver sus

RI CHARD JONES, acting in his official
capacity and individual capacity as
Assi stant Warden of Wnn Unit of Texas
Departnent of Crimnal Justice, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 90- 0624)

(Decenmper 9, 1993)

Before POLITZ, Chief Judge, REAVLEY and EMLIO M GARZA, Circuit
Judges.

PER CURI AM ~
Ceorge Holt appeals the dismssal of his civil rights suit as
frivolous under 28 U S.C. 8§ 1915(d). For the reasons assigned we

affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Holt, an inmate in the Wnne Unit of the Texas Departnent of
Crimnal Justice - Institutional D vision, contends that he was the
victim of an imaginative frane-up. According to Holt, fellow
inmate Jeffrey Fry, angered by Holt's rejection of his sexual
advances, induced his attorney, Shannon Warren, to inform Warden
Ri chard Jones that Holt was planning an el aborate escape. Hol t
mai ntai ns that there was no such plan which, he says, was a total
fabrication by Fry and Warren. The warden all egedly knew t hat the
attorney's report was untrue but nonet hel ess pressed adm ni strative
charges against Holt in order to polish his imge, which recently
had been tarred by a successful escape. Holt was found guilty of
attenpted escape in a disciplinary proceedi ng and suffered vari ous
adverse consequences, including placenent in admnistrative
segregation and loss of good time credits and visitation
privileges. He states that he fears that the disciplinary notation
on his record will prevent him from achieving top |evel trusty
status and will adversely affect parole decisions.

Proceeding pro se and in forma pauperis, Holt invoked
42 U. S.C. § 1983 and sued Jones, Fry, and Warren, conpl aining that
they had conspired to violate his rights to due process and equal
protection. After a Spears! hearing, the district court dism ssed
the case as frivolous under 28 U S.C. 8§ 1915(d). Holt tinmely

appeal ed.

Spears v. McCotter, 766 F.2d 179 (5th Cir. 1985).
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Anal ysi s

This appeal involves two unfolding |egal devel opnents: the
Suprene Court's elucidation of the contours of section 1915(d), as
recently discussed in our decision in Booker v. Koonce,? and the
i nval i dation of our hei ghtened pleading requirenent for
section 1983 clains alleging nunicipal liability in Leathermn v.
Tarrant County Narcotics Intelligence and Coordination Unit.?3
Ruling without the benefit of these intervening decisions, the
district court reached the right disposition but used an incorrect
rational e.

The court a quo disnmissed Holt's conspiracy claimwth the
fol |l ow ng expl anati on:

It is necessary to cite specific facts to establish the

exi stence of a conspiracy; conclusions and suppositions

do not suffice. Holt based his conspiracy claim as he

testified, on what he was told by Innmate Fry, on what was

witten in the disciplinary charge, and on his

supposition that M. Warren was involved. These

foundations are too weak to support a 8§ 1983 claim

i nvol ving these facts. 1In the absence of a conspiracy,

Defendants Fry and Warren are not "state actors"” within

the terns of § 1983. Holt's conspiracy claim has no

realistic chance of success.?
I n Booker, we recognized that "slight chance of success" was no
| onger a valid ground for a section 1915(d) dism ssal after the

Suprene Court decisions in Denton v. Hernandez,® and Neitzke v.

22 F.3d 114 (5th Gir. 1993).
3 U s. , 113 S. . 1160, 122 L.Ed.2d 517 (1993).

‘“I'nternal citations omtted.

s u. S , 112 S.Ct. 1728, 118 L. Ed.2d 340 (1992).
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Wllians.® Neitzke and Denton teach that clains are not frivol ous
wthin the neaning of section 1915(d) nerely because they are
unlikely to be proven. Such clains have sone chance of success and
hence survive the section 1915(d) threshold test. Under these
hol dings it was i nappropriate to dismss Holt's conspiracy clai mon
the grounds that it |acked a "realistic chance of success."

We nonet hel ess affirmthe dism ssal of Holt's claimagainst
Warren because it is clearly baseless and therefore factually
frivolous within the neaning of section 1915(d) as recently
clarified.” Holt's claimagainst Warren hinges on his allegation
that she visited Fry in prison imredi ately before reporting Holt's
supposed escape plans to Warden Jones. According to Holt, Warren
and Jones concocted the schene to frame himduring that visit and
Fry gave Warren ostensibly incrimnating evidence, which she in
turn imedi ately passed on to Jones. Holt now concedes that Warren
did not nmake the alleged visit. Therefore, under Holt's own
scenari o, Warren could not have been involved in the conspiracy.
Holt's clai magai nst Warren, therefore, manifestly has no basis in
fact. The sane applies to the clai magainst Fry.

AFFI RVED.

6490 U. S. 319, 109 S.Ct. 1827, 104 L.Ed.2d 338 (1989).

‘Dent on.



