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Appeal fromthe United States District Court for the
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CR H 91 0218 02

(June 28, 1993)

Bef ore GOLDBERG, GARWOOD and WENER, Circuit Judges.”’
GARWOOD, Circuit Judge:

Def endant - appel l ant Mary E. Onwuasoanya (Onwuasoanya) was
convicted, on her guilty plea pursuant to a plea agreenent, of one
count of conspiracy to inport in excess of one kil ogram of heroin
into the United States in violation of 21 U S.C. 88 952(a), 960,

963. The district court sentenced Onwiasoanya to a term of

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



i nprisonnment of 120 nonths, a 5-year term of supervised rel ease,
and i nmposed a $50 special assessnment and a $25,000 fine that was
probated as | ong as Onwuasoanya's prison earnings were applied to
her daughter's support. Onwuasoanya now appeal s her sentence on
the sole ground that the district court erred in inposing a
probated fine.
Facts and Proceedi ngs Bel ow

On January 17, 1992, Onwuasoanya was charged by a superseding
two-count indictment with conspiracy to inport in excess of one
kil ogram of heroin into the United States (Count One), and wth
attenpted inportation of in excess of one kilogramof heroin into
the United States (Count Two), both in violation of 21 U S.C. 8§
952(a), 960, 963. Onwuasoanya, who was twenty-two years old and
unenpl oyed when arrested, was found to be eligible for appointed
counsel

On March 9, 1992, Onwuasoanya pleaded guilty to Count One,
pursuant to a plea agreenent whereby the governnment prom sed to
reconmmend the mninmm sentence wthin Onwuasoanya's gquideline
range, not to oppose an adjustnent for acceptance of
responsibility, and to dismss Count Two of the indictnment. The
plea agreenent also provided that if Onwiasoanya provided
substanti al assistance, the governnent would file a US S. G 8§
5K1. 1 notion for departure bel ow the m ni num sent ence.

The probation officer then prepared the Presentence Report
(PSR), and conputed Onwuasoanya's sentence according to the
sentencing guidelines. Concerning Onwuasoanya's financia

condition, the PSR st ated:



"The defendant advised that she has a savings account

with a balance of approximately $700 and househol d

possessions worth approximately $3, 000. She reported

liabilities totaling over $9,000 for outstandi ng nmedical

bills. Mary Onwuasoanya estimated necessary nonthly

I iving expenses for her and her fam |y of $1200. Neither

t he defendant nor her husband have a history of stable

enpl oynent . "
Prior to sentencing, Onwuiasoanya filed witten objections to the
PSR. The portion of this docunent headed "Defense Counsel's
Recommendation For Sentencing" included a statenent that
Onwuasoanya had "no present or future ability to pay a fine or the
costs of her inprisonnment and supervision" and that the court

shoul d t herefore sentence Onwiasoanya to, anong ot her things, "no
fine."

At the sentencing hearing, the governnent submtted a witten
section 5K1.1 notion for dowmmward departure. Prior to considering
the notion, the district court cal culated Onwuasoanya' s adj usted
base offense level to be 37.! Wth no crimnal history, her
gui deline range was calculated to be between 120 to 262 nonths'
i mpri sonment, and a possible fine between $20, 000 and $4, 000, 000.
21 U.S.C §960(b)(1)(A; US S G §5EL 2(c). During the hearing,
the district court |earned fromthe defendant that her seven-year-
ol d daughter was living with her brother and she did not know how
long he could take care of the child. Therefore, the district
court determ ned that the fine would be:

"probated on the condition that during your prison stay

that the principal portion of your earnings be devoted to
the support of your daughter, nobody el se's. And the

. The district court adopted the findings of the PSR in al
respects except for the recommendation of a two-Ievel enhancenent
for firearns recovered at Onwuasoanya's apartnent.
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reason | say principal part is because if | say all of

them then they won't let you buy a hair brush or

sonething and | nean that you should be able to have

reasonabl e human conforts while you are in prison. But

t he excess needs to go to your daughter and, conditioned

on during the five-year period of supervised rel ease,

that you support your daughter as reasonably as you can

under what ever your circunstances are then."

In accordance with the governnent's notion for dowward departure
per section 5K1.1, the district court sentenced Onwiasoanya to 120
mont hs' inprisonnent followed by a 5-year term of supervised
rel ease, a $50 speci al cost assessnent and a $25, 000 probated fi ne.
Onwuasoanya tinely appeals the inposition of the probated fine.

Di scussi on

Onwuasoanya argues that the district court inposed an ill egal
sentence, and in any event it did not nake the appropriate fact
findings to support the inposition of a fine. Concer ni ng
challenges to a defendant's sentence, we "will affirm sentences
i nposed by district judges who nake factual findings that are not
clearly erroneous, and who apply the guidelines to those findings."
United States v. Mejia-Orosco, 867 F.2d 216, 221 (5th Cr.); cert.
denied, 109 S. Ct. 3257 (1989). "[We review de novo the district
court's interpretation of the sentencing gquidelines." United
States v. White, 945 F.2d 100, 101 (5th G r. 1991).

Al t hough t he gui delines do not expressly give district courts
the discretion to inpose a probated fine, they do provide that the
district court upon the proper findings nmay inpose an alternative
sentence. One such finding is a determnation that "inposition of

a fine would unduly burden the defendant's dependents.” U S. S G

8 BEl. 2(f); see also 18 U S.C. 8§ 3572(a)(2). Once the district



court makes such findings, it "shall consider alternative sanctions
inlieu of all or a portion of the fine, and nust still inpose a
total conbined sanction that is punitive. Although any additional
sanction not proscribed by the guidelines is perm ssible, community
service is the generally preferable alternative in such instances."
US S G 8 5EL 2(f). This |language suggests that a probated fine
may be an alternative sanction since it is not proscribed by the
guidelines. In fact, several courts have inposed probated fines.
See, e.g., United States v. Reilley, 948 F.2d 648 (10th Gr. 1991);
United States v. Vasarajs, 908 F.2d 443 (9th Gr. 1990); United
States v. Stafford, 896 F.2d 83 (5th Cr. 1990).

A probated sentence generally may not be inposed if the
crimnal statute that the defendant is convicted under precludes
pr obati on. 18 U.S.C. 8§ 3561(a)(2). Onwuasoanya was convicted
under 21 U.S.C. 8 960, which states in pertinent part that "the
court shall not place on probation or suspend the sentence of any
person sentenced under this paragraph.” 21 U S.C. 8 960(b)(1)(A).
This |anguage would wusually preclude the district court from
assessing a probated fine, since afineis atype of sentence. See
18 U.S.C. 8 3572. However, in this case, the governnent submtted
to the district court a notion for departure pursuant to section
5K1. 1. Based upon the substantial assistance the defendant
provi des the governnent, this notion may justify "a sentence bel ow
a statutorily required m ni numsentence." Id., cooment. (n.1); see
also 18 U S. C. 8§ 3553(e) (allowing that "[u]pon notion of the
Governnent, the court shall have the authority to i npose a sentence

bel ow a | evel established by statute as m ni rumsentence"); United
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States v. Santa Lucia, 991 F.2d 179, 180 (5th Cr. 1993) (holding
that "upon appropriate notion by the governnent, the court may
depart downward from . . . a statutory mninmum sentence"). A
probated sentence is, in effect, belowsuch a mnimm Cf. Wasman
V. United States, 104 S. Ct. 3217, 3223 (1984) (noting that where a
defendant originally received two years of inprisonnent, all but
six months of which the district court suspended in favor of three
years' probation, and upon resentencing the defendant received two
years of inprisonnment, the defendant had "in effect received a
greater sentence of confinenent followng retrial than he had
originally received'). Here the applicable guideline fine range
was $20, 000 to $4, 000, 000. Section 960(b)(1)(A) authorizes a fine
(of not nore than $4,000,000), but precludes probation of the
sentence. However, based on the section 5K1.1 notion, the district
court had the authority to inpose a probated fine even though the
statute prohibited probation.?

Both the facts in the PSR (to which the governnment did not

2 Onwuasoanya al so argues that the probated fine is not
punitive because the condition for probation requires the

def endant to provide support for her dependant, and this is an
activity which, in nost instances, would not be viewed as a form
of puni shnent. Certainly, the district court nmust assess a fine
that "taken together with other sanctions inposed, is punitive."
US S G 8 5EL.2(e). However, it is the fine itself, not the
conditions for probation attached to it, which makes the fine
punitive. Oherw se, a probated sentence of inprisonnment woul d
not be punitive because the conditions for probation require the
def endant to engage in such nonpunitive activities as to refrain
fromcommtting another crinme or possessing illegal controlled
substances. 18 U. S.C. 8 3563(a). W also note that the first

di scretionary condition of probation |isted in the statute is
that the defendant "support his dependents and neet other famly
responsibilities.” 18 U S.C. 8§ 3563(b)(1). Probation conditions
do not erase the punitive nature of the probated penalty.
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object) and the district court's decision to inpose a probated
fine, denonstrate that the district court rmade an inplied finding
t hat Onwuasoanya did not have the ability to pay a nonprobated
fine.® The unobjected to facts in the PSR show that Onwuasoanya
has both a negative net worth, and, based partly on the expenses
for raising her daughter, a negative current and antici pated cash
flow She was unenpl oyed when arrested, and was represented by
appoi nted counsel. These factors indicate a present inability to
pay. See U.S.S.G 8 5E1.2, coment. (n.3).% Furthernore, the PSR
notes that she has few marketable skills and has difficulty finding
stable enploynent. Also, the length of her termof incarceration
mlitates against a finding that the defendant will be able to pay
afineinthe foreseeable future. Finally, during sentencing, the
district court alluded to Onwuasoanya's poor financial condition
when it i nposed the probated condition to cover only the "principal
portion" of her earnings so she could have "reasonable human
conforts.” Al of these factors support the inposition of the

mnimal type of fine that the district court ordered. See United

3 At least one circuit has held that if a district court acts
upon the governnent's section 5K1.1 notion for downward
departure, then "a defendant's challenge to the extent of the
district court's downward departure fromthe guidelines is
unrevi ewable.” United States v. Knapp, 955 F.2d 566, 568 (8th
Cir. 1992). This rule is stated to also extend to a defendant's
chal l enge "that the district court did not adequately state its
reasons for inposing sentence, which included a downward
departure.” 1d. W believe there is nuch nerit to this rule,
but we need not adopt it here because, as explained supra, we
feel that the facts bel ow adequately support the probated fine.

4 Inability to pay does not preclude inposition of a fine.
See United States v. Voda, No. 93-1166, slip op. at n.13

(5th Gr. June 16, 1993), and authorites cited therein.
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States v. Matovsky, 935 F.2d 719 (5th Cr. 1991). |In any event,
the actual dollar anmount inposed is near the mninmum end of the
guideline range, and we do not believe that the condition of
probation has substantially injured the defendant.
Concl usi on
For the reasons stated above, Onwuasoanya's sentence is

AFF| RMED.



