IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2575
Conf er ence Cal endar

RANDALL EUGENE ROLLI NS and
CHRI STI NA LEE RCLLI NS,

Pl aintiffs-Appellants,
ver sus

UNI TED STATES DEPARTMENT
OF JUSTI CE ET AL.

Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CA-H 90-3170
* Cctober 27, 1993
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *
The Rollinses contend that the district court erred in
granting summary judgnment w thout conducting an in canera
i nspection of docunents wi thheld by the Departnent of Justice
(DQAJ) and the Departnent of the Treasury (DOT), asserting that an

adequate factual basis was |acking. They are m staken and the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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district court's grant of sunmmary judgnent in favor of the
defendants i s AFFI RVMED
The Freedom of Information Act (FO A) nandates that
Gover nnment agenci es nake available to the public their records,
and enbodi es a general philosophy of full disclosure by the

agency. Halloran v. Veterans Admn., 874 F.2d 315, 318 (5th Cr.

1986). An agency has the burden of proving that particul ar

docunents are exenpt fromdisclosure. Sharyland Water Supply

Corp. v. Block, 755 F.2d 397, 398 (5th Cr.), cert. denied, 471

U S 1137 (1985). When an agency asserts that docunents or
portions thereof are exenpt fromdi sclosure, a district court
conducts a de novo review to ascertain whether the clained
exenptions apply. 5 U S . C 8§ 552(a)(4)(B). The district court
may conduct an in canera review of the chall enged docunents but

is not required to do so. 1d.; see also NLRB v. Robbins Tire &

Rubber Co., 437 U. S. 214, 224, 98 S. (. 2311, 57 L.Ed.2d 159
(1978). Contrary to the plaintiffs' assertion, the district
court was not required to conduct an in canera inspection.
Additionally, a sufficient factual predicate for summary
j udgnment was provided by DOT and DQJ and was not challenged in
the plaintiffs' response. Both DQJ and DOT described, in detail,
the nature of the w thheld docunents. Those decl arations
identified which exenption or exenptions applied and expl ai ned
why the informati on was exenpted. The declarations and
exenptions were not challenged by the plaintiffs. Thus, they did
not neet their burden of establishing a genuine issue of materi al

fact sufficient to wthstand sumary judgnent.
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The plaintiffs also contend that they should have been
allowed to participate in the in canera inspection of docunents
submtted by the IRS, and that they should have had an
opportunity to review the docunents wthheld by DQJ and DOT
This contention is facially frivolous and flies in the face of
rational thought. It defies conmmopn sense and defeats the purpose
of an in canera inspection to allow individuals who seek
di scl osure of certain docunents to view those docunents prior to
a determ nation of whether the docunents are exenpt from

di scl osur e. See United States v. Orozco, 982 F.2d 152, 155-56

(5th Gr. 1993). It would be ludicrous to allow an FO A
requester to view docunents which an agency asserts are exenpt
fromdisclosure prior to a district court's de novo review of the
docunents. Once disclosed, the confidentiality and protection

af forded by FO A exenptions would be lost. Furthernore, the
district court may determ ne that the materials are not

di scl osabl e.

Plaintiffs cite Vaughn v. Rosen, 484 F.2d 820 (D.C. Cr.

1973), cert. denied, 415 U S. 977 (1974) as authority for their

position that they should have been allowed to participate in the
in canera inspection. Vaughn is not persuasive authority for
this Court. Additionally, Vaughn does not stand for proposition
for which plaintiff cite it.

Plaintiffs also assert that Cooper v. Departnent of the

Navy, 558 F.2d 274, nodified, 594 F.2d 484, (5th Cr.), cert.
denied, 444 U. S. 926 (1979) requires an in canera review. Cooper

i nvol ved a safety report and a primarily factual investigative
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report, the non-factual portions of which the defendant sought to
w t hhol d under exenption 5 of the FOA 8 552(b), so as to
protect its consultative and deliberative process. Cooper, 558
F.2d at 276-278. |In the Rollinses' case, the docunents which had
been withheld were withheld for attorney-client and work- product
privileges as well as various statutory exenptions, and there has
been no showing that the itens concern a factual report. In
fact, the declarations filed by the defendants indicate to the

contrary. Cooper is inapplicable.



