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EDITH H JONES, G rcuit Judge:

Appel l ant Charles Phillips was indicted for bank fraud,
bank bri bery, noney | aundering, aiding and abetting the fraudul ent
sharing of |oan proceeds, and naking false statenents on | oan
applications. Appellant Phillip Ferguson was indi cted on one count
of bank fraud. The district court denied Phillips' pretrial notion

to dismss which was based on double jeopardy and coll ateral

. Chi ef Judge of the Southern District of M ssissippi,
sitting by designation.

"Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published.



estoppel grounds. The district court denied Ferguson's pretrial
notion to dismss the indictnent which was based on collateral
estoppel grounds. This interlocutory appeal ensued. W affirm
BACKGROUND

In Decenber 1986, Phillips and his wife received two
loans totalling $150,000 from Anmeriway Savings Association
("Ameriway") in Houston, Texas. They defaulted on these | oans and
filed for personal bankruptcy in early 1989. Anmeriway partici pated
in the bankruptcy as a creditor until Ameriway failed. The
Resolution Trust Corporation ("RTC') becane the receiver for
Amer i way.

Phillips expected to discharge his Aneriway debt. The
RTC filed an adversary proceeding to deny the discharge or the
di schargeability of the bank debt because Phillips had submtted
false financial statenents to Aneriway;? had transferred or
conceal ed property (including two office buildings) within a year
before the filing of bankruptcy;® had fraudulently conceal ed or
failed to preserve relevant financial docunments;* had nade fal se
statenents concerning i ncome and assets;® and had failed to explain

satisfactorily the | oss or deficiency of assets.®

2 See 11 U.S.C. A § 523(a)(2)(B) (West 1993).
8 See id. 8§ 727(a)(2).
4 See id. 8§ 727(a)(3).
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id. § 727(a)(4)(A).

6 See id. § 727(a)(5).



Before bankruptcy, Phillips set wup trusts for his
children that owned a series of partnerships and corporations that
in June 1987 purchased the two buildings referred to in the
al l egation of conceal ed property. Inits adversary proceedi ng, RTC
al l eged that Phillips received an unreported $50, 000 ki ckback when
the buildings were purchased. Additionally, it clainmed that
Phillips agreed to provide a $500, 000 ki ckback to Harvin Moore |11
Chi ef Executive Oficer of Hardin Savings & Loan Association
("Hardin"), who arranged the financing of a $10, 500,000 | oan made
to purchase the buildings. The RTC presented this evidence in the
adversary proceeding to support its contention that Phillips's
di scharge shoul d be deni ed because he conceal ed his ownership of
these buildings fromthe creditors and he did not reveal all of his
i ncone and assets to his creditors.

Followng a trial, the bankruptcy court issued its
opinion denying the RITCs objections to the discharge and
di schargeability of the Aneriway debt. The court first decided
that the RTC presented no evidence that Phillips either had
submtted false financial statenents to Aneriway before Aneriway
made the | oans to Phillips or that Phillips had conceal ed or failed
to preserve rel evant docunents. Additionally, the court determ ned
that although Phillips did create trusts for his children through
whi ch the buildings were purchased, the RTC presented no evidence
that Phillips transferred his assets to buy the buildings within
one year of filing for bankruptcy. Thus, Phillips did not own the

two buildings, nor did he intend by the purchase to defraud



creditors. The buildings were not available for his creditors.
Finally, the court found that the RIC failed to denonstrate
Phillips's intent to defraud his creditors because Phillips's tax
returns and testinony did describe "incone" related to the office
bui I dings and certain stock that the RTC alleged Phillips tried to
conceal .

The court accepted Phillips's justification of any other
om ssions from his statenent of financial affairs as being the
result of hurried and inexperienced preparation. Significantly,
the court made no nention at all of any kickbacks Phillips
all egedly nmade or received surrounding the purchase of the two
of fi ce buil dings.

On Decenber 11, 1991, Phillips and Ferguson were i ndi cted
for bank fraud. The indictnment alleged that Phillips, Ferguson,
and Moore attenpted to defraud Hardin in obtaining the $10, 550, 000
| oan for the purchase of the two office buildings discussed in the
bankruptcy proceedi ngs. The schene allegedly consisted of a plan
to use $500, 000 of the loan for Initially Qurs, Inc., a corporation
owned by Phillips and Mdore, even though Phillips stated in the
Hardin | oan application that the sole purpose of the |oan was to
purchase two office buildings. Ferguson's role in the schene was
to help launder the $500,000 in excess |oan funds. Count two of
the indictnment charged Phillips with bank bribery for the prom se
of the $500,000 | oan to Mbore. The rest of the indictnment |isted

ot her charges agai nst Phillips surrounding t he $500, 000, i ncl uding



conceal ing the source of his noney and nmaking fal se statenents to
Hardin in applying for the | oan.

Phillips filed a notion to dismss his indictnent that
was based upon double jeopardy and coll ateral estoppel grounds

arising from the avoidance of discharge and nondi schargeability

proceedi ng in bankruptcy court. Ferguson noved to dismss the
indictnment on collateral estoppel grounds because of Phillips's
di schargeability proceeding. The district court denied both

motions. The court first found that the bankruptcy proceedi ng was
not a previous prosecution to which jeopardy attached. It then
concl uded t hat t he bankruptcy proceedi ng did not collaterally estop
the present crimnal prosecution because the RTC, as receiver for
Ameriway in a bankruptcy proceedi ng, was not the sane party as the
United States and because the issues in the two proceedi ngs were
not the sane. Both appellants now argue that the district court
erred in determning that the doctrines of coll ateral estoppel and

res judicata are inappropriate in their cases.

DI SCUSSI ON
A
Phillips initially asserted that his indictnment

constitutes the second prosecution for the sanme conduct at issue in
the bankruptcy proceeding in violation of the double jeopardy

clause of the Fifth Anendnent. Relying heavily upon United States

v. Halper, 490 U S 435 (1989) and Grady v. Corbin, 495 U S. 508

(1990), Phillips argued that because a civil penalty may constitute

puni shnment for the purposes of doubl e jeopardy, the RTC s objection



to Phillips's discharge in bankruptcy under 11 U S C § 727
simlarly constitutes a bar to subsequent prosecution for the sane

conduct. Because of the Suprene Court's recent overruling of G ady

in United States v. D xon, Uus _ , 113 S. . 2849 (1993),
Philli ps has conceded that this argunent |acks nerit. W agree.
B

Both Phillips and Ferguson argue that the indictnents in

this case are barred by principles of collateral estoppel because
of the previous trial in the bankruptcy court. They argue that
i ssues of ultimate fact concerning their intent with respect to the
transacti ons which are the subject of the indictnment were fully and
fairly litigated and resolved adversely to the governnent by a
valid, final judgnent. Accordingly, they contend that the
gover nnment now cannot relitigate these issues in this case.
Col | ateral estoppel neans that "when an i ssue of ultimate
fact has once been determ ned by a valid and final judgnent, that
i ssue cannot again be litigated between the sanme parties in any

future lawsuits."” United States v. Deernman, 837 F.2d 684, 690 (5th

Cr. 1988), citing Ashe v. Swenson, 397 U S. 436 (1970). Thus, in

order for collateral estoppel to bar prosecution in the appellants

cases, there nust be (1) identity of parties, (2) identity of
i ssue, (3) the issue nust have been brought to final judgnent, and
(4) the issue nust have been necessary to decision in the previous
proceedi ng. The district court found neither identity of parties
nor issues in this case, and it refused to equate a bankruptcy

adversary proceedi ng to avoid discharge with a crimnal prosecution



for collateral estoppel purposes. We assune arguendo that res
judicata principles apply to a crimnal prosecution that follows a
bankrupt cy adversary proceedi ng.

In determning whether col | ateral est oppel bars
prosecution, the first step is to determne whether there is
identity of parties. |In the bankruptcy proceedi ng, RTC as recei ver
for Ameriway was the party trying to collect on a debt owed by
Phillips to Aneriway. In the present indictnent, the United States
prosecutes Phillips for alleged crimnal msconduct. Al t hough
counsel for the United States vigorously contended at oral argunent
that the RTCis not the sane party as the United States governnent,
and our initial reaction to this position is skeptical, it is not
necessary at this time to determne whether the RTC is the
gover nnent because there is no identity of issues.

The district court found that Phillips failed to show
that the controlling issues in the bankruptcy proceeding and the
present indictnent were sufficiently simlar to bar prosecution.
In the bankruptcy action, the RTC conplained that Phillips
conceal ed i ncone and assets fromthe trustee and that this showed
an intent to defraud his creditors, including Aneriway. Wile the
ki ckbacks relating to the Hardin |oan were discussed, such
testinony was offered only insofar as it allegedly illustrated
Phillips's pattern of concealing his assets from his bankruptcy

creditors.” RTC sought to show that Phillips had pocketed part of

! See Trial Testinony of Charles to Phillips on July 15,
1991, Record on Appeal at Tab 46 Exhibit B; d osing Argunents of
Mary W1lson and WlliamKing on July 16, 1991, Record Excerpts at

7



the proceeds of the Hardin loan hinself and had funneled part to
Harvin More as co-owner with Phillips of Initially Qurs, Inc
Phillips's actions allegedly concealed this "property of the
debtor's estate" fromhis creditors. The bankruptcy court opinion,
however, never refers to the kickbacks.® Rather, the bankruptcy
court only determned that the RTC failed to prove an intent on
Phillips's part to defraud his creditors by testifying falsely or
conceal i ng assets. The court's findings and concl usions do not
explicitly hold that Phillips did or did not engage in kickbacks,
nor do they hold that Hardin knew or did not know of the schene.?®
The issue of Phillips's conduct in obtaining the | oan
from Hardin was not an essential issue in RITCs adversary
proceedi ng. The present indictnent, by contrast, does not center
on Phillips's intent to defraud his bankruptcy creditors. |nstead,
it alleges bank fraud, bank bribery, noney |aundering, and false
statenents to Hardin, a different |ender than his bankruptcy
creditors. Because the issues that are actually litigated and
necessary to decision in the bankruptcy and crimnal cases are

different, the doctrine of collateral estoppel does not apply.

Tab 10; Menorandum i n Support of Taking the Deposition of Randy
Kehrli, Record Excerpts at Tab 8; Amended Conpl aint to Deny

Di scharge and/or Dischargeability of Caim Record on Appeal at
Tab 46 Exhibit C

8 See Judgnent and Menorandum Qpinion RTC v. Phillips,
Cctober 1, 1991, Record on Appeal at Tab 46 Exhibit D

o | d.



C.

Ferguson cl ai ns that because coll ateral estoppel should
bar the prosecution of Phillips, it should equally bar his
prosecution. As we have found that collateral estoppel does not
preclude the prosecution of Phillips, it is no bar to Ferguson's
prosecuti on.

CONCLUSI ON

We concl ude that neither the doubl e jeopardy clause nor
collateral estoppel forbids the governnment from prosecuting
Phil I'i ps and Ferguson under the present indictnent. W, therefore,

AFFI RM t he denial of the appellants' notions to dism ss.



