IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2560
Conf er ence Cal endar

DAN K. SCHRAUDT,
Pl ai ntiff-Appellant,
ver sus

SOUTHWESTERN BELL
TELEPHONE COVPANY,

Def endant - Appel | ee.
Appeal fromthe United States District Court

for the Southern District of Texas
USDC No. CA-H- 90-3250

August 17, 1993
Before JOLLY and DUHE, Circuit Judges. [This matter is being
decided by a quorum 28 U S.C. § 46(d).]
PER CURI AM *

Dan K. Schraudt, a fornmer enpl oyee of Sout hwestern Bel
Tel ephone Conpany (SWBT), appeals the district court's di sm ssal
of his conplaint alleging that SWBT breached its contract with
t he Communi cati on Wirkers of Anmerica when it failed to pay hima
$1000 si gni ng bonus.

Summary judgnent is proper if the novant denonstrates that

"there is no genuine issue as to any material fact and that the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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moving party is entitled to judgnent as a matter of law " Fed.

R Cv. P. 56(c); Celotex Corp. v. Catrett, 477 U. S. 317, 322-23,

106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). To determ ne whet her
summary judgnent is warranted, we apply the rel evant substantive
| aw and "deci de whether "the evidence is such that a reasonable

jury could return a verdict for the nonnoving party.' Bache V.

Anerican Tel. & Tel, 840 F.2d 283, 287 (5th Cr. 1987) (citation

omtted), cert. denied, 488 U S. 888 (1988). W w il apply the

same standard as the district court and review de novo the
district court's disposition of the summary judgnent notion. See

Sins v. Monunental General Ins. Co., 960 F.2d 478, 479 (5th Gr.

1992) .

Schraudt apparently m sunderstands the scope of our review
of the district court's summary judgnent ruling and offers to
suppl enent the summary judgnent record. Review of the district
court's sunmary judgnent is based on evidence actually presented

in district court. See Fed. R Cv. P. 56(c); Bernhardt v.

Ri chardson-Merrell, Inc., 892 F.2d 440, 443-44 (5th CGr. 1990).

Section 301 of the Labor Managenent Rel ations Act allows an
i ndi vi dual enployee to file a lawsuit against his enpl oyer on
grounds that the enployer breached the collective bargaining
agreenent. Bache, 840 F.2d at 287 (citation omtted). "If the
arbitration and grievance procedure is the exclusive and fi nal
remedy for breach of the collective bargaining agreenent, the
enpl oyee may not sue his enployer under § 301 until he has
exhausted the procedure.” 1d. at 288 (citation omtted).

Schraudt argues that the district court erred when it
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granted SWBT's notion for sunmary judgnent because the contract
clearly stated that he was entitled to the "Signing Bonus." He
al so argues that his failure to pursue the grievance procedure
was justified because the union was inpartial and told himthere
was little chance of winning. This argunent |acks nerit.

The summary judgnent evi dence denonstrates that the signing
bonus did not apply to Schraudt under the terns of the contract.
Schraudt's private interpretation of the agreenent is thus
erroneous. Schraudt's argunent coll apses on a nore fundanental
basi s, however, because he failed to exhaust the grievance
procedure. A fair reading of Schraudt's deposition shows that he
elected not to file a grievance because he did not think it would
be successful. Union officials clearly informed Schraudt that he
was free to pursue a grievance. Because Schraudt el ected not to
do so, dismssal is proper as a matter of law. See Bache, 840
F.2d at 288 (citation omtted).

AFFI RMED



