IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2549
Summary Cal endar

W LLI AM HOBART HILL, I1,
Pl ai ntiff-Appellant,
VERSUS
DR. BARKSDALE,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H 92-1703)

(March 1, 1993)

Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Wlliam H |l appeals the dismssal, pursuant to 28 U S. C

8§ 1983, of his state prisoner's civil rights action brought

pursuant to 28 U.S.C. 8§ 1983. W dismss the appeal as frivol ous.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of | aw i nposes needl ess expense on the public and burdens

on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



HIll, a Texas prison inmate and nental patient, filed a pro se

and in forma pauperis ("IFP") suit against a prison psychol ogi st

for ordering that H Il be placed on "tag" status, i.e., cell
restriction, for two and one-half days. According to Hill's
conpl aint, he was so confined because he failed to attend a group
therapy session. Hill alleges that he was never inforned of the
nmeeting and conplains that honosexuals were allowed to serve him
food during that tine.

W thout holding a Spears! hearing or further devel oping the
claims, the district court dismssed the action as frivolous
pursuant to section 1915(d). Noting that H Il had filed nunerous
frivolous lawsuits in the past, the court assessed a $75 sanction
and ordered that H Il not be allowed to file further |FP appeals

until the sanction is paid.

1.

Before reaching the nerits of Hll's case, we nust exam ne the
basis of our jurisdiction, on our own notion if necessary. Mbsley
v. Cozby, 813 F.2d 659, 660 (5th Cr. 1987). The district court
entered final judgnment on June 30, 1992. On July 6, HII filed
both a notion to reconsider the judgnent and a notice of appeal.
The court denied the court on August 4. Because the defendant was
never served and Hill's notion was served within ten days after
entry of judgnent, the notion is treated as atinely Fed. R Cv.

P. 59(e) notion. Craig v. Lynaugh, 846 F.2d 11, 13 (5th Cr.

! spears v. McCotter, 766 F.2d 179 (5th Gr. 1985).
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1988). Hill's July 6 notice of appeal thus is nullified under Fed.
R App. P. 4(a)(4).

However, as Hill's appellate brief was filed on August 31,
wthin thirty days of entry of the order denying his notion for
reconsideration, it may be construed as a tinely notice of appeal
if it satisfies the requirenents of Fed. R App. P. 3. See Smth
v. Barry, 112 S. C. 678, 682. It is the notice afforded by the
docunent, not the Ilitigant's notivation in filing it, that
determ nes the docunent's sufficiency as a notice of appeal. [|d.
Rule 3(c) isthe only part of rule 3 that sets requirenents for |IFP
appel | ant s. HIll's brief conveys the information required by
rule 3(c): Notices "shall specify the party or parties taking the
appeal ; shall designate the judgnent, order or part thereof
appealed from and shall nanme the court to which the appeal is
taken." Thus, under a policy of liberal construction of notices of
appeal, Hll's filing styled as a brief is appropriately treated as

a notice of appeal.

L1l
In general, a district court may dismss an | FP conplaint as
frivolous if it lacks an arguable basis in lawor fact. Neitzke v.

Wllianms, 490 U. S. 319, 328 (1989). See Denton v. Hernandez, 112

S. C. 1728, 1733 (1992). W review a section 1915(d) di sm ssal
under the abuse-of-discretion standard. 1d. at 1734. Because the
district court did not conduct a Spears hearing or afford H Il any

ot her opportunity to anmend his pl eadi ngs, however, the dism ssal is



premature if the conplaint, viewed inits nost favorable light with
all its allegations accepted as true, states a colorable claim

Foulds v. Corley, 833 F.2d 52, 53-55 (5th Cr. 1987).

HIll's pro se brief is difficult to decipher. According it
i beral construction, H Il appears to rai se a due process chall enge
to being placed on cell restriction. He alleges that Dr. Barksdal e
pl aced himon cell restriction for two and one-hal f days because he
had failed to attend a group therapy neeting. Hill further asserts
t hat when he explained to a prison official that he had not known
about the neeting, the official "said there was nothing he could
do." According to Hill, the prison door was then cl osed, and he
was not given any further opportunity to respond to the disciplin-
ary action taken agai nst him

"The | evel of process due a prisoner depends in part on the
severity of the sanction to be inposed and the needs of the

institution."” Cooper v. Sheriff, Lubbock County, Tex., 929 F.2d

1078, 1083 (5th Gr. 1991) (per curiam. For the type of punish-
ment inposed in this case, due process required only that Hill
recei ve "sonme notice of the charges against hinf and an "opportu-
nity to present his views" in an "informal, nonadversary eviden-

tiary review." See Hewtt v. Helns, 459 U S. 460, 476 (1983).

Although Hll isinafacility for psychiatric patients, heis
al so an inmate. Even if, arquendo, his assertion that he was not
gi ven the opportunity to nake a statenent on his m nor disciplinary
of fense before the discipline was inposed states a colorable

procedural due process challenge, he can show no danage, as the



di scipline inposed was trivial. Thus, as the district court held,
Hll's "clains have no realistic chance of ultimte success and no

arguable basis in law and fact." (Gting Push v. Parish of St

Tammany, 875 F.2d 436, 438 (5th Cr. 1989). The dism ssal was

entirely proper.

| V.

The district court inposed a sanction of $75 and forbade Hill
fromfiling further IFP actions, citing the fact that "H Il has
filed thirty eight civil rights cases in this district, fifteen of
whi ch have been dism ssed as frivolous." W cannot concl ude that

the court abused its discretion in inposing this sanction.

V.
The appeal is frivolous. It is hereby DI SM SSED pursuant to

Fifth Gr. Loc. R 42.2. Hill is sanctioned $25, which is to be
added to the $75 already inposed. Hill is warned that the court
will inpose nore severe sanctions for any further frivolous

filings. See Fed. R App. P. 38.



