IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2539

Summary Cal endar

United States of Anerica,
Pl ai ntiff-Appellee,

ver sus

Rene Agusto Rodri guez,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
CR H 91 165 8

(  March 29, 1993 )

Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Rene Agust o Rodri guez pleaded guilty to conspiracy to possess
wth intent to distribute over five kilograns of cocaine in
violation of 21 U S C 88 841(a)(1), (b)(1)(A and 846. The
district court sentenced Rodriguez to 151 nont hs of confi nenent and
5 years of supervised release. Rodriguez challenges the quantity

of cocaine used to determ ne his sentence. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Rodri guez was involved with a cocai ne snuggling organi zation
headed by Jose Ignacio Palono. Palono inported Col onbi an cocai ne
via Guatenmala. After 500 to 1,000 kil ogramshi pnents of Col onbi an
cocai ne were flown to Guatenal a, Pal ono' s Guat enal a- based trucki ng
conpany transported the drugs through Mexico to Houston, Texas.

Pal onb' s operation used tractor-trailers and pickup trucks
equi pped wth secret fuel tank conpartnents. The trucks were
driven to Pal ono' s nmechani ¢ shop i n Houston and unl oaded there. As
part of its investigation of Pal onb, DEA agents installed hidden
video caneras inside and outside of the Houston shop. Their
surveil |l ance observed trucks used in the snuggling operation--I|oad
vehicles--arriving at and | eaving the shop.

U.S. Border Patrol records showthat on Septenber 5, 1991, the
Ford pickup truck with the Texas |icense plate 9848WJ crossed the
Uni ted States-Mexico border. The next day, Rodriguez was observed
arriving at the nechanic shop driving that Ford pickup truck. The
canera inside the shop recorded the presence and activities of
Rodriguez and his coconspirators. On Septenber 7, nore |oad
vehicles arrived. Three of them a GMC pickup truck, a Chevrol et
pi ckup truck, and a Dodge van,! had been si ghted on August 29, 1991
at Palonp's business in Guatemala City. The DEA had previously
exam ned the undercarriage of the Chevrolet pickup truck and
determ ned that its gasoline tank had recently been renoved. Wen

| ater seized, the Chevrolet contained an altered gasoline tank

Texas license plate 860TQ 7769YB, and DXF91F
respectively.



| nvestigation and debriefings revealed that this Chevrolet had
transported approximately 28 kil ograns of cocai ne. Border Patrol
records showed that each of these vehicles had crossed the United
St at es- Mexi co border between May and Sept enber, 1991.

The canera inside Pal onb's shop recorded conspirators cutting
up enpty gasol i ne tanks, unl oadi ng cocai ne hidden in them carrying
packages of cocaine around the shop, and refitting the tanks.
Rodri guez was present during this activity on Septenber 9, 1991.
He returned to the shop driving the Ford pickup truck on Septenber
10. The canera recorded a coconspirator renoving white packages
fromthe truck. Rodriguez was arrested at the shop | ater that day.

Load vehicles were confiscated by the DEA that contained
kil ogram quantities of cocaine hidden in their gasoline tanks. A
gray Chevrol et pickup truck? contained 14 kilograns of cocaine.
Three Ford pickup trucks® each contained 24 kil ograns of cocaine.
A total of 116 kil ograns of cocai ne was seized. The DEA esti mated
that between July and Septenber, 1991, Palonp's organization
i nported approximtely 227 kilograns of cocaine into the United
St at es.

At his rearraignment, Rodriguez admtted that he was paid to
drive a truck containing hidden cocai ne fromGuatenal a to Houst on
The Probation Ofice concluded that Rodriguez had driven the Ford

pi ckup truck to Palonmp's shop during July 1991 as well as on

2El Sal vador license plate P169084.

3Texas license plates 3963NK, 8577RC, and 9735TP,
respectively.



Septenber 6, 1991. It found that the truck contained two false
gasol i ne tanks, each capable of holding 14 kil ograns of cocai ne.
The Presentence I nvestigation Report recomended hol di ng Rodri guez
responsi ble for 56 kil ograns of cocai ne.

Rodri guez objected to using 56 kilograns to calculate his
of fense | evel . He argued that because the Ford truck was never
recovered, it was not possible to correctly determ ne the nunber or
vol une of secret gasoline tank conpartnents, and hence the quantity
of cocaine he transported. The district court overruled his
objection, finding the Report's information "adequately supported
by credi bl e evidence." Rodriguez's offense | evel was determ ned by
8§ 2D1.1 based on 56 kilograms, mnus a 8 3El.1 reduction for
acceptance of responsibility. As recomended by the prosecution,
Rodri guez received the guideline mninmm sentence of 151 nonths
confi nenment .

On appeal, Rodriguez argues that the district court's use of
56 kil ograns to calculate his offense | evel was clearly erroneous.
He mai ntains that there was insufficient evidence for the court to
determne that the Ford truck had two false tanks capable of
hol di ng 14 kil ogranms each. Therefore, he contends, the 56 kil ogram
quantity used was specul ative and w t hout foundati on.

The district court's findings about the quantity of drugs to
be used in setting the base offense level are factual findings

protected by the clearly erroneous rule. United States v. Pierce,

893 F.2d 669, 678 (5th Gr. 1990). A clearly erroneous finding

woul d be one that is not plausible in light of the record viewed in



its entirety. United States v. Sherrod, 964 F.2d 1501, 1508 (5th

Cr.), cert. denied, 113 S. C. 832 (1992).

The district court my consider any evidence that has
"sufficient indicia of reliability.” 1d.; US S. G 8 6Al.3(a). A
presentence i nvestigation report generally bears sufficient indicia
of reliability to be considered by the district court innmaking its

determnations. United States v. Kim 963 F.2d 65, 69 (5th Cr.

1992) .
Where there has been no drug seizure

the sentencing judge shall approxinmate the quantity of
the controll ed substance. In naking this determ nation,
the judge may consider, for exanple, the price generally
obtai ned for the control |l ed substance, financial or other
records, simlar transactions in controll ed substances by
the defendant, and the size or capability of any
| aborat ory invol ved.

United States v. Anqulo, 927 F.2d 202, 204 (5th Gr. 1991) (citing

US S G 8§ 2D1.4, comment. (n.2), anended Nov. 1, 1992, to appear
at US S G 8§ 2D1.1, coment. (n.12)). The district court may
exam ne the overall schene and infer circunstantially the drug

quantity involved. United States v. Smal |l wood, 920 F.2d 1231, 1237

(5th Gr.), cert. denied, 111 S. C. 2870 (1991).

In this <case, the district court based its quantity
determ nation on the presentence report, which referred to the
findings of the DEA s investigation. DEA agents recorded the
cocai ne being unloaded from the Ford truck Rodriguez delivered.
They discovered that Palonmp's operation used simlar vehicles
capabl e of carrying from14 to 28 kil ogramvol unes. The Probation

O fice found that the truck driven by Rodriguez held 14 kil ograns



in each of two tanks. W are persuaded that the infornmation
contained in the presentence report is sufficiently reliable to
constitute support for the district court's finding that Rodriguez
transported 28 kilograns of cocaine on two occasions. The 56
kilogramtotal quantity is not clearly erroneous.

AFF| RMED.



