IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2522
Summary Cal endar

JANE WALEY,
for FOREST WALEY, JR,

Pl ai ntiff-Appellant,

VERSUS

DONNA SHALALA,
Secretary, Departnent of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
CA H 91 1723

April 21, 1993
Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Jane Waley appeals the district court's dismssal of her

conplaint seeking to reopen proceedings for social security

benefits pursuant to 20 C F.R 8§ 404.987. Finding no error, we

affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

The Social Security Adm nistration (SSA) denied the applica-
tion for Forest M Wiley, Jr. (Forest), for social security
disability benefits on July 6, 1970. Forest's nother, Era L. Wl ey
(Era), applied in 1975 for child survivor disability benefits for
him Her claimwas denied on initial review and on reconsidera-
tion. Era was represented by counsel when her clai mwas deni ed on
reconsi deration in 1977.

Forest applied again for child survivor disability benefits in
1988. An adm nistrative | aw judge (ALJ) found that Forest had been
di sabl ed by a nental inpairnent since 1964 and awarded benefits.

Forest, represented by counsel, then applied for reopeni ng of
his 1970 application for benefits. The Appeals Council denied the
appl i cation.

Jane Wal ey (Waley), Forest's sister, filed a conplaint in the
district court seeking judicial review of the Appeals Council's
denial of Forest's application to reopen his 1970 application,
nam ng as defendant the then-secretary of the Departnent of Health
and Human Services (HHS). The district court eventually granted

the Secretary's notion to dism ss Waley's conpl aint.

.
Wal ey first contends that HHS shoul d have reopened Forest's
1970 application pursuant to Social Security Ruling 91-5p, 56 Fed.
Reg. 40, 360. Federal courts lack jurisdiction to review HHS

denials of applications to reopen social security applications



unless the applicant challenges the denial on constitutional

gr ounds. Califano v. Sanders, 430 U.S. 99, 107-09 (1977). The

district court therefore properly dism ssed Wal ey' s non-constitu-
tional contention.

Wal ey al so contends that HHS vi ol ated his right to due process
by failing to apply SSR 91-5p to find good cause for reopening his
1970 application while applying it to reopen other applications.
Wal ey's constitutional contention is unavailing.

HHS regul ati ons provide that an applicant dissatisfied with
agency determ nati ons may request that his application be reopened.
20 CF.R 8 404.987 (1991). The regulations allow such requests
within twelve nonths for any reason; within four years on a show ng
of "good cause"; and at any tine in a nunber of situations not
relevant to Waley's case. 20 C F.R 88 404.988-404.989 (1991).
According to SSR 91-5p

It has al ways been SSA policy that failure to neet

the time limts for requesting review is not automatic

grounds for dismssing the appeal and that proper

consideration will be given to a clainmnt who presents

evi dence that nental incapacity may have prevented hi mor

her from understandi ng the review process.

When a claimant presents evidence that nental

i ncapacity prevented himor her fromtinely requesting

revi ew of an adverse determ nati on, decision, dismssal,

or review by a Federal district court, and the clai mant

had no one |l egally responsi ble for prosecuting the claim

(e.g., a parent of a claimant who is a mnor, |ega

guardi an, attorney, or other | egal representative) at the

time of the prior admnistrative action, SSA wll

det erm ne whet her or not good cause exists for extending

the tinme to request review.

The Appeal s Council found that Era's representati on by counsel

in 1977 cured any defect resulting fromForest's |ack of represen-



tation in 1970 and deni ed WAl ey' s application for reopening on that
ground. The Appeals Council's determ nation anmounts to a finding
that Era's representation by counsel in 1977 neant that Forest's
mental incapacity in 1970 was not good cause for reopening his case
in 1991.

The Appeals Council's denial of Wiley's application for
reopening Forest's 1970 application does not violate the Due
Process { ause. Counsel should have known in 1977 about the
procedures for review and reopening of cases. Counsel could have
moved for reopening in 1977. See 20 C.F. R 8§ 404.957 (1976). (.
Thi bodeaux v. Bowen, 819 F.2d 76, 80-81 (5th Gr. 1987) (claim

precl usion applied to a social security case). In any event, the
only basis for a due process violation that Waley briefs is HHS s
alleged failure to foll ow SSR 91-5p. Sanders shows that failureto
follow HHS s policies, standing alone, is insufficient to confer
subject-matter jurisdiction on federal courts over HHS deci sions
not to reopen social security applications. Waley has failed to
brief any other possible due process contentions on appeal and
t heref ore has abandoned any such contentions.

AFFI RVED.



