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PER CURI AM !
Suzanne Franme appeals two sets of contenpt and conm t nent

orders, relating to post-judgnent discovery.? She is presently

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.

2 The two sets of orders were appeal ed separately, but have been
consol i dated here. Franme's first appeal chall enges seven orders of
the district court, all entered in 1992: the My 12 Oder for
deposition and production of docunents, the May 28 Judgnent of
Contenpt, the May 28 Order of Commtnent, the May 29 denial of the
First Motion to Vacate Commtnent Order, the June 1 denial of the



i npri soned each weekend in the Harris County Jail in Houston,
Texas, pursuant to 18 U . S.C. 8§ 1826. Because the district court
did not abuse its discretion, we AFFIRM
| .

This appeal arises out of protracted litigation involving an
i nvest ment schene propounded by Franme for inporting "grey market"
per f unes. Numer ous investors sued Frane on various grounds,
i ncluding state and federal securities infringenents, violations of
t he Racketeer |Influenced and Corrupt Organizations Act, common-| aw
fraud, and violations of the Texas Deceptive Trade Practices Act.?
In April 1991, the investors obtained a default judgnent against
Frame in excess of $10 mllion, pursuant to Fed. R Cv. P.
37(b)(2), for failure to conply wth discovery. This court
affirmed in part, reversing on the i ssue of damages. See Frane v.
S-H Inc., 967 F.2d 194 (5th Cr. 1992).

Afull explanation of thelitigation's tortured and protracted
hi story appears in this court's prior opinion, see id. at 194-202,

and we will not repeat it here. It suffices to say that "[i]t is

Second Mdtion to Vacate Oder of Commtnent, the June 3 Order of
Condi ti onal Rel ease, and the June 3 findings that certain entities
were fiscal agents of Frane. The second appeal challenges the
Sept enber 18 Judgnent of Contenpt, the Septenber 18 Order of G vil
Comm tment, the Septenber 24 Revi sed Judgnent of Contenpt, and the
Septenber 24 Revised Order of G vil Commtnent.

3 Frame and two of her businesses initiated the suit in late
1986, but when nunerous investors intervened, alleging that Franme's
original lawsuit was nerely an attenpt to obscure the true nature
of the relationships between the parties, the district court
realigned the parties. Franme thus becane a defendant, and the
intervenors plaintiffs. See Franme v. S-H, Inc., 967 F.2d 194, 196-
96 (5th Gr. 1992).



a story of gross abuse of discovery procedures tol erated nuch too
long by the district court", including deliberate destruction of
financi al | edgers and ot her docunents, repeated mani pul ati on of the
district court's tol erance, and abuse of bankruptcy proceedings in
efforts to avoid discovery. |d. at 196-202. This appeal springs
fromthe post-judgnent di scovery process, which appears to include
nore of the sane behavior.

Post - j udgnent discovery began in Novenber 1991, when the
district <court gave the Appellees permssion to propound
interrogatories, and requests for adm ssion and for production of
docunents and things upon Frane. On May 11, 1992, the court held
a hearing on the adequacy of Frane's responses to the discovery
requests, at which it concluded that her excuses for not respondi ng
to certain requests were "conpletely unbelievable" and "wholly
i ncredi bl e". Its May 12 order conpelled Frame to appear for
deposition and produce the requested docunents, warning that "[i]f
Frane fails to produce any of the records or answer any of the
[ Appel | ees' ] questions conpletely and truthfully, she will be held
in contenpt of court."” The court specifically asked Frane's
counsel: "[Alre there any questions about what your client[] is
supposed to do?" They responded in the negative.

On May 28, the day set for the deposition and production
however, Frane still made only partial production. That afternoon,
the court held her in contenpt and ordered her conmtted until she
conplied. It stated:

What | have cone to learn is that | nmay not trust
Ms. Frane; that she has had i nconsi stent under oath
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expl anations for a nunber of things.... It has
cone to the point where she apparently has never
taken the authority of the court particularly
seriously. In a crunch, she has done the m ni nal

It has consuned an inordinate anmount of court's
time ... It has run up the costs of opposing
counsel; and yet today, given one nore chance,
after | tried to make it clear and | tried to limt
the scope of the production and the tine period
covered, we're back to the sane thing: The |awer

has it; the trustee has it; | threw it away; |
forgot which bank account | had; it was al

cash.... The time has long since passed that M.
Franme needs to obey the sinplest rules .... She

has been disingenuous on her good days and
duplicitous consistently.

Foll ow ng further partial conpliance, the court conditionally
released Frame on June 3, 1992, requiring her to produce the
remai ni ng docunents. During the next nonths, however, Frane
continued to defy the court's orders; and on Septenber 18, the
court again held Frame in contenpt and ordered her commtted. The
orders of contenpt and conm tnent were revi sed on Sept enber 24, and
Frame remains incarcerated under those orders.*

.

Frame contends that (1) the burden of proof was inproperly
shifted to her, (2) the court's orders are inperm ssibly vague and
anbi guous, (3) there is insufficient evidence that she violated
those orders, (4) she has no real opportunity to purge the
contenpt, and (5) the contenpt orders were crimnal, rather than
civil, requiring the district court to enploy additiona

procedures, which it did not do.

4 On COctober 19, the district court issued an order releasing
Franme from 10:00 a.m Mndays to 3:00 p.m Fridays "for the sole
pur pose of assisting counsel". Several restrictions apply to her
rel ease.



An order of civil contenpt nust be based upon clear and
convi nci ng evidence that (1) a court order was in effect, (2) the
order required certain conduct by the respondent, and (3) the
respondent failed to conply with the order. Martin v. Trinity
I ndustries, Inc., 959 F.2d 45, 47 (5th Gr. 1992). W review a
civil contenpt order only for an abuse of discretion, id. at 46;
the underlying factual findings only for clear error. 1d. at 46-
47; Fed. R CGv. P. 52(a).

1

The burden of proof was not inproperly shifted to Frane. The
court's rejection of her testinony and ot her evidence at the May 11
hearing regarding why she had failed to produce docunents did not
constitute a shift in the burden of proof. Rather, the district
court sinply found, as a matter of fact, that the evidence was not
credi bl e.

At the May 28 hearing, the court began by stating to counsel
for the Appellees: "you have gone over the [material] that was
produced this norning and had your conversations in the deposition
wth Ms. Frame, would you characterize for nme those things which
you bel i eve were not produced in response to ny order." Appellees
counsel responded by explaining, in detail, that gaps existed in
the checks and deposit records produced on Frane's bank accounts;
that no credit cards, charge slips, or nonthly credit card
statenents were produced; that the tax returns produced were
i nconpl ete; and that no docunents reflecting her relationship with

the various corporations involved were produced. This was the



requisite clear and convincing evidence that Frane had not
satisfied the May 12 order.

Once the el enents necessary to support the contenpt order were
establ i shed, the burden properly shifted to Frane to prove either
conpliance with the order or the inability to conply. Petrol eos
Mexi canos v. Crawford Enterprises, Inc., 826 F.2d 392, 401 (5th
Cr. 1987). As noted, the court rejected Frane's excuses.
Furthernore, it stated that to the extent her testinony could be
bel i eved, her excuses went not to the inpossibility of production,
but to inconvenience and difficulty. The proof was properly
devel oped; Frane sinply failed to carry her burden.

2.

The orders were not vague and anbi guous. The first contenpt
finding was based on Frane's violation of the May 12 order, which
required her to produce the follow ng docunents for the period

January 1, 1990, through May 28, 1992:

A Copies of all deposits nade by Frane to any
bank account.

B. Copies of all checks signed by Frane for any
account .

C. Conpl ete records for every credit card Frane
has used.

D. Conplete tax return records, i ncl udi ng

corporate, personal, and franchi se.

E. Any ot her docunent reflecting whether Frane is
an officer, director, or enployee of any entity,
i ncluding any contracts signed by her or executed

by her.

F. Records of travel expenses, including hotel
rental car, and airline for Frane's travel in any
capacity.



G The docunentary history of her personal and
busi ness expenses.

The order was neither vague nor anbi guous.

Frane's rel ease on June 3 was conditioned on her producing the
remai ni ng docunents "exhi biting the consunption or mani pul ati on of
econom c resources from January 1, 1990, to June 1, 1992,"
including "all docunents in her possession as well as those in the
possession of her fiscal agents, including Chazare, Inc., and her
brother." The Septenber 18 contenpt order provided that she could
"rid herself of her contenpt by conplying with this court's order
to disclose all docunents that reflect her personal and financial
activities." That order was revised on Septenber 24 to further
explain this scope of discovery; it stated that "Frame nust turn
over docunents relating to financial conduits that the court knows
about as well as those that have not been discl osed by Frane." The
original and revised Septenber civil comm tnent orders stated that

Franme was required to "disclose all docunents that reflect her

per sonal and financi al activities, including sources and
application of all [resources] consuned, directed, disbursed,
acquired, negotiated, or held by her in any capacity." The

Septenber 24 revised civil commtnent order broadened the tine
period to include docunents covering July 1, 1985 to the present.

Al t hough broad, these orders are not anbiguous, especially
when considered in the context, and agai nst the backdrop, of the
entire discovery process. The clear purpose of the post-judgnent
di scovery is to | ocate Frane's assets in order to execute judgnent
agai nst her. The court orally explained that Frane was to "produce
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the records that will tell her creditors where the sources of her
funds and nature of her expenses have been so that they can
recover the noney she took fromthem" The record contains several
vol unmes of transcripts from the various hearings discussing the
specific information sought by the Appell ees.

It is sufficient that contenpt orders be franed "so that those
who nust obey themw || know what the court intends to require and
what it nmeans to forbid." International Longshoreman's Ass'n Local
1291 v. Phil adel phia Marine Trade Ass'n, 389 U S. 64, 76 (1967).
As the district court noted: "She knows what she is supposed to
produce. She has had plenty of tine to seek clarification. She's
had plenty of tine to seek assistance. She has not done it. She
has sat here and dissenbled.” There is no clear error in these
fi ndi ngs.

3.

There was the requisite clear and convincing evidence that
Franme violated the court's orders. Anong many other things, the
district court found that Franme destroyed her passport or put it
beyond the Appellees' reach, that she failed to disclose the
exi stence of over five corporations under her control as well as
several personal bank accounts, and that she failed to provide
information on financial transactions discovered by the Appell ees
totaling over $1 mllion. The record is replete wth other
findings regarding Frane's evasive tactics. And, needl ess to say,
the district court judges Frane's credibility. It stated: "To

find that M ss Frane has not been candid in the disclosure of her



affairs is one of the easiest findings I would ever have nade."
The district court has devoted an incredible amount of time to
t hese proceedings. It has a conplete and nost inpressive grasp of
the various transactions and docunents in issue. |Its findings of
fact are not clearly erroneous.

4.

Frame can purge the contenpt. The district court set the
standard of conpliance as "[s]ubstantial production that indicates
a reasonabl e effort to produce docunents di sclosing the | ocation or
path of nonies that Frane and her associ ates have controlled ...."
Franme has failed to this, and has failed to prove an inability to
conply.

Her contention appears to be that producing the docunents
sought 1is inpossible because they do not exist. The district
court, however, specifically found that such docunents do exi st and
that it is within Frame's power to produce them In |ight of the
sheer vol une of Franme's financial activity, the relative absence of
docunentation of that activity, and her history of msleading, to
say the least, the district court in order to conceal her assets,
the district court's inferences were nore than reasonable. W find
no clear error in its findings.

Franme destroyed her credibility with the district court
t hrough her repeated abuses of the judicial process and evasive
tactics. The district court is not now required to accept her
self-serving assertion that the docunents do not exist, when

indications exist to the contrary. As the district court



expl ained, her only options at this final juncture are to produce
the | ong-awaited docunents, to admt that she has destroyed them
or to suffer the consequences of contenpt.

5.

Finally, the contenpt orders were civil, not crimnal. They
wer e designed only to coerce conpliance with the court's di scovery
orders, not to punish Frane. Although the district court discussed
several tines the possibility of seeking crimnal prosecution
agai nst Franme, it repeatedly rejected that avenue, enphasi zi ng t hat
it desired only to coerce her into conpliance with its orders.
Moreover, the district court nmade clear that it would make itself

available "at any tine day or night" to determ ne whether Frane
made any progress toward substantial conpliance, recognizing the
severity of the conmtnment orders.?®

Expressions of the district court's understandabl e frustration
wth Frame do not require the conclusion that it ordered contenpt
in an effort to punish her. Furthernore, Franme's contention that
"[t]he order serves no renedial purpose beneficial to the
plaintiffs" ignores that inprisonnment for contenpt has proven
fruitful ingetting Frane to conply. Both her initial inprisonnent

and her present inprisonnent have led to further, albeit stil

limted, docunent production.

5 As noted, the district court nodified the comm tnent order on
Cctober 19 in an effort to facilitate Frane's conpliance by
allowwing her to assist her counsel in locating the renmaining
docunents.
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L1l
Because the district court did not abuse its discretion in
holding Frane in civil contenpt and ordering her commtted, the
orders and judgnents in issue, including the Revised Judgnent of
Contenpt, are
AFFI RVED.



