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PER CURI AM *
BACKGROUND
The indictnent charged appellants Gscar Saa and Carlos

Val enzuela, together with Jerone Bell, Emrio Al bornoz, and

G lberto Montano (a/k/a and hereinafter referred to as "Bianchi")

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Wth conspiracy to possess and possession of nore than five
kil ograns of cocaine with intent to distribute. Bel | and Al bor noz
pl eaded guilty on Count One; Bell was a principal governnent
wWtness at the trial of Saa and Val enzuel a. Bianchi pleaded guilty
on Count Two.

At the trial, Drug Enforcenent Adm nistration ("DEA") Speci al
Agent Keith Jones testified that in Septenber 1991, the DEA
received information from Mchael Jackson, a confidential
informant, that Jerone Bell was involved in drug trafficking.
Consequently, on Novenber 25, 1991, Jones had Jackson tel ephone
Bell at his apartnent in Houston. Jackson told Bell that he knew
soneone who wanted t o purchase seven kil ograns of cocai ne. Jackson
and Bell agreed to neet at Bell's apartnent the foll ow ng day.

On Novenber 26, about 11:00 a.m, Jackson went to Bell's
apartnent (No. 297 at 10700 Fuqua Street) with DEA Special Agent
Charli e Boi se and Special Agent Blair, acting undercover. Jackson
i ntroduced Boise to Bell as his uncle, the prospective buyer. Bell
said he would see what he could do for Boise. After making sone
phone calls, including one to a person naned Rick, Bell told the
others that Rick and a female would bring the seven kil ograns of
cocai ne to the apartnent. Bell decided it was taking too |ong
for the cocaine to arrive, so that afternoon he tel ephoned his
friend Bianchi (G| berto Montano). Bianchi told Bell that he would
call soneone and find out if he could obtain the seven kilos for
Bell. After Bell spoke to Bianchi, he told the others that Bianchi

could handle up to ten kilograns of cocaine. Two hours | ater



Bi anchi had not arrived, so the agents decided to | eave. Bell gave
Jackson a beeper and told himhe would contact hi mwhen his source
arrived.

At approximately 2:45 p.m, Saa, Valenzuela, Bianchi, and
Al bornoz arrived at Jackson's apartnent conplex in a white Geo
Prism rental car as to which Saa was an authorized driver.
Bi anchi, Saa, and Val enzuela went to Bell's apartnent; Al bornoz
remai ned in the car.

Bi anchi asked Bell if his people still wanted the cocai ne;
Bell told himthey did. Bi anchi then nade a phone call and Saa
made two phone calls, using his own cellular telephone. Both nen
spoke in Spanish. Valenzuela was in the roomwhen the calls were
made, but he did not say anything. After making his first phone
call, Saatold Bell in English that soneone was going to bring five
kil ograns and that he was going to call soneone else to try to
obtain the other two. Saa nmade the second call, then he directed
Val enzuel a i n Spanish to go get the two kil ograns, as he told Bell;
and Val enzuel a |l eft.

Val enzuela and Al bornoz left Bell's apartnment in the GCeo
Prism Oficers conducting surveillance foll owed themto townhouse
56 of a building conplex at 12400 Brookglade Circle. Saa and
Val enzuel a entered the t owmnhouse; about 15 m nutes | ater, a man and
a wonman arrived and also entered it. Shortly thereafter,
Val enzuel a and Al bornoz left. Al bornoz apparently was carrying

sonet hi ng under his jacket.



At approximately 3:30, Bell paged Jackson and told himthat
Bi anchi had arrived and was supposed to pick up the five kil ograns
of cocaine. About 30 m nutes after Val enzuel a and Al bornoz left to
get the two kilograns, Saa received a call on his cellular
tel ephone at Bell's apartnent. Saa told Bell that the people with
the cocaine had lost their way. Saa, Bianchi, and Bell then got
into Bell's gold Datsun 280ZX and went | ooking for them After
locating themriding in a Ford Escort, Saa waved at the driver
The Escort then followed Bell's Datsun back to Bell's apartnent.

About 4:00 p.m, the agents returned to Bell's apartnent, but
he was not there. They took Tracy Ranbo, Bell's common-1law w fe,
to their vehicle and showed her $200,000. The agents saw Bel l
Saa, and Bianchi returning to the apartnent conplex in Bell's
Dat sun as the agents were |leaving. The agents did not stop them
because there were not enough agents on surveill ance.

Upon returning, Bell and Bi anchi entered Bell's apartnent; Saa
went to the Escort and spoke with its two nal e occupants. |nside
the apartnment, Bell used his bathroom Wen he [eft the bathroom
he found a wastebasket on a table in his apartnent; Saa al so was
there. The wastebasket contained five kil ograns of cocaine.

Shortly thereafter, Jackson called Bell, who told him he had
the cocaine. They agreed to do the transaction at a nearby Jack-
in-the-Box restaurant. Bell and Bianchi went to the restaurant,
where Bi anchi introduced hinself to the agents. Wen Agent Boise
asked for the cocaine, Bianchi pointed to Bell's Datsun. Boi se

opened the door of the vehicle and Jackson renoved a waste basket



fromits trunk. After looking in the basket, Boise asked Bel
where the rest of the cocaine was; Bell said the other two pounds
were at his apartnent. The agent then gave a prearranged signal
and other |aw enforcenment officers arrested Bell and Bi anchi .

Boi se, acconpanied by other agents and Houston Police
Departnent officers, immediately went to Bell's apartnent. They
found Ranbo and Saa in the apartnent. After Ranbo consented to a
search, the agents found an operable cellular telephone next to
Saa. Records relative to that tel ephone showed that a call had
been made fromit to Bell's apartnent on Novenber 26, 1991, at 2: 16
p.m The records al so revealed that two calls had been made from
t he phone to t he Brookgl ade t ownhouse, one on Novenber 25, 1991, at
2:58 p.m, and one the next day at 3:08 p. m

After the search of Bell's apartnent, Boise saw the Geo Prism
return to the parking lot of the apartnent conplex. As agents
approached the vehicle its occupants, Valenzuela and Al bornoz,
tried to run away. Wen they were apprehended, the agents found
two Kkilograns of cocaine on Albornoz's person. Afterwards,
Val enzuel a told an agent that Bianchi had told himto get the two
kil ograns fromthe townhouse.

During a later search of the Brookglade townhouse, a
narcotics-detecting dog gave a positive alert for the odor of
narcotics in a dresser drawer. The cocaine which the agents
recovered from Al bornoz and the waste basket wei ghed 7018.5 grans
and it was 91% pure.

CPI NI ON



Saa contends that the evidence introduced at his trial was
insufficient to support his convictions. He reasons that w thout
Bell's testinony, there was insufficient circunstantial supporting
evidence and that Bell's testinony cannot be relied on because it
was incredible as a matter of law. Saa points out that Bell gave
i nconsi stent testinony at the trial concerning his history of drug
trafficking. He also asserts that Bell's testinony to the effect
that Bell's role in the offense was mnor was refuted by other
evidence. Saa notes that Bell's testinony purported to exonerate
Ranbo al t hough ot her evidence indicated that she was a know ng
participant in the transaction. Saa also points out that Bell
recei ved a favorable plea agreenent and asserts that he testified
in hopes of a downward departure upon bei ng sentenced.

"The wuncorroborated testinony of an acconplice or co-
conspirator will support a conviction, provided that this testinony
is not incredible or otherwi se insubstantial onits face." United

States v. Singer, 970 F.2d 1414, 1419 (5th Cr. 1992). This rule

applies even when the acconplice or coconspirator testified

pursuant to a plea agreenent with the Governnent. United States v.

OGsum 943 F. 2d 1394, 1405 (5th Gr. 1991).

"[T] estinony generally shoul d not be declared incredible as a
matter of law unless it asserts facts that the witness physically
could not have observed or events that could not have occurred
under the laws of nature.™ Id. Because "[t]he jury is the

ultimate arbiter of the credibility of a witness," inconsistency in

an acconplice's testinony is insufficient to render it incredible



as a matter of law United States v. Lindell, 881 F.2d 1313, 1322

(5th Gr. 1989), cert. denied, 493 U S. 1087, 496 U. S. 926 (1990).

Saa does not challenge the portions of Bell's testinony that
directly inplicated Saa in the offenses. Furthernore, Bell's
testinony concerning Saa's participation was corroborated by Saa's
t el ephone records, by surveillance agents who observed the
conspirators' trips to and fromBell's apartnent, and by the fact
that Al bornoz was found to possess two kilograns of cocaine.
Because Saa has not shown that Bell's testinony was incredible as
a matter of law, his challenge to the sufficiency of the evidence
has no nerit.

Saa al so contends that the district court erred by finding,
for purposes of sentencing, that he was an organizer, | eader,
super-visor, or manager relative to offenses of which he was
convicted. Based on that finding, the court increased Saa's total
of fense |l evel by two levels pursuant to U S.S.G § 3Bl.1(c). Saa
argues that statenents in his Presentence Report (PSR) are
unreliable, that there was no show ng that he was cul pabl e under
the seven factors listed in the coomentary to 8 3B1. 1, and that the
evi dence showed that not he but Bianchi was the |eader.

The Governnent was required to prove the facts which would
support the application of 8§ 3Bl.1(c) by a preponderance of the
evidence. United States v. Hi nojosa, 958 F.2d 624, 633 (5th Cr

1992). "The determ nation of nanager status demands that the
district court draw an inference froma variety of data, including

the information in the pre-sentence report and the defendant's



statenents and deneanor at the sentencing hearing." United States

v. Mejia-Orosco, 867 F.2d 216, 220-21 (5th Cir.), cert. denied, 492

US 924 (1989). Saa declined to nmake a statenent at his
sentenci ng hearing. "Whet her a defendant was "~an organizer,
| eader, manager, or supervisor' of the crimnal activity is a
question of fact which we review under the clearly erroneous
standard, giving due regard to the trial court's assessnent of the

credibility of the witnesses.”" United States v. Barreto, 871 F. 2d

511, 512 (5th Cir. 1989).

The factors that the court may consider in making the
determ nation "include the exercise of decision nmaking authority,
the nature of participation. . . , the recruitnent of acconplices,

and the degree of control and authority exercised over
others." U S. S.G§ 3Bl1.1, comment. (n.3). However, these factors

are not controlling on the ultimate issue. United States v. Liu,

960 F.2d 449, 456 (5th Gir.), cert. denied, 113 S. C. 418 (1992).

The PSR, at 30, summarizes Saa's role in the of fenses based
on information provided by Jackson, the informant, and the Houston
Police Departnent Narcotics Squad. The probation officer
recommended the increase in Saa's offense |evel on grounds that
"[1]nvestigative material indicates Oscar Saa was the | eader of a
drug-trafficking activity and recruited Carlos Val enzuela and
Emrio Albo[r]noz to deliver cocaine and noney for him" PSR at 1
35. At sentencing, the district court adopted the PSR, overruling

Saa's objection that the evidentiary basis was insufficient.



Saa now challenges the probation officer's reliance on
Jackson's statenent that Saa was the | eader as bei ng concl usi onal
and hearsay. At the sentencing hearing, however, he presented no
evidence that would support a finding that the statenent was
unreliable or materially untrue. Under simlar circunstances, this

Court has upheld an "organi zer" finding. United States v. Chavez,

947 F.2d 742, 746 (5th Cr. 1991). The Court also has held that
unsworn out-of-court statenents by informants supported the

district court's "organi zer or |eader" finding. See United States

v. Kinder, 946 F.2d 362, 369 (5th Gr. 1991), cert. denied, 112 S

Ct. 1677, 2290 (1992).

Furthernore, the evidence at the trial supported a finding
that Saa rather than Bianchi was the source of the cocaine. At
Bell's apartnent Saa, not Bianchi, mnmade two phone calls in
attenpting to obtain it. Later, when he and Bianchi went to | ook
for the lost couriers, it was Saa who poi nted out their vehicle and
who directed its driver to follow them Saa al so tel ephoned the
Brookgl ade townhouse whence Val enzuela and Al bornoz, at Saa's
direction, obtained the two pounds of cocaine and then brought it
to Bell's apartnment. Thus, there is anple support in the record
for the district court's finding that Saa was a | eader relative to
the narcotics conspiracy.

Val enzuela contends that the district court erred by
sentencing himon the basis of the seven kil ograns of cocai ne that
was recovered. He asserts that he was responsible only for two

kilograns and that the negotiation by his coconspirators for the



additional five kilograns was not reasonably foreseeable to him
Val enzuel a admts that the evidence showed that he was in Bell's
apart nent when di scussions concerning the entire seven kil ograns
t ook place, but he clains that the discussions were in English and
that he understood only Spanish. There is no evidence in the
record, however, that Val enzuela did not understand Engli sh.

The "clearly erroneous" standard applies to this Court's

review of the district court's findings concerning the quantity of

drugs involved in an offense. United States v. Kinder, 946 F. 2d at
366. "The district court is not [imted to considering the anount
of drugs seized or specified in the charging instrunment but may
consider anmounts that were part of a common plan or schene to

distribute.” United States v. Fuller, 974 F.2d 1474, 1484 (5th

Cr. 1992)(citation omtted). "Furthernore, the guidelines inpose
cul pability for the purpose of sentencing for crimnal activity "in
furtherance of the [conspiracy] . . . that was reasonably
foreseeabl e by the defendant." U S.S.G 8§ 1B1.3, Application Note
1." United States v. Harris, 932 F. 2d 1529, 1538 (5th Gr.), cert.

denied, 112 S. . 270, 324 (1991), 112 S. C. 914 (1992).

The probation departnent rejected Val enzuela's contention by
"reiterat[ing] that according to statenents taken from Bell and
Tracy Ranbo, [Val enzuela] was present during the negotiations for
the additional five kilogranms of cocaine, and should therefore be
hel d accountable to a total of 7.018 kil ograns of cocaine."

At sentencing, the district court adopted the PSR and nade

these additional findings: "I don't think that it is relevant that

10



he wasn't able to understand all of the conversations in English.
| think he saw what was going on, and | think he had enough
reported to himin English that the guideline appropriately fixes
his position."

The district court's finding that Val enzuela knew that the
obj ect of the conspiracy was to sell seven kil ograns of cocaine is
supported by the record. The evidence at trial established that
Val enzuela arrived at Bell's apartnent with Saa and Bi anchi and
that he was there when Saa nmade the two calls to obtain the
separate quantities of cocaine. Bell testified that Saa nade the
call s in Spani sh, Val enzuel a's native | anguage. Furthernore, there
is no evidence in the record to show that Val enzuela does not
understand English. Because the district court could reasonably
infer that Val enzuela knew that seven kilogranms of cocaine were
involved, its finding is not clearly erroneous.

Val enzuela also contends that because he was a mnor
participant in the offense, the district court erred by denying him
a two-|level downward adjustnent of his offense |evel pursuant to
US S G § 3Bl 2. He argues that he was unaware of the tota
anount of cocaine involved; that he did not personally negotiate
wth Bell as did Saa and Bianchi; that he only acted as a courier
for the two kilograns; and that the record does not show that he
was involved in the daily activities of +the (short-Ilived)
conspiracy.

The defendant bears the burden of denonstrating in the

district court that he is entitled to the mnor-participant

11



sent ence reducti on. United States v. Mieller, 902 F.2d 336, 345,

347 (5th Gr. 1990). "A defendant's status as a . . . "~mnor
participant' is one of several sophisticated factual determ nations

which “enjoy the protection of the clearly erroneous standard.

United States v. Carr, 979 F.2d 51, 55 (5th G r. 1992)(quoting

United States v. Mjia-Orosco, 867 F.2d at 221). Thus, the

district court's determnation "is entitled to great deference.”

United States v. Devine, 934 F.2d 1325, 1340 (5th Gr.), cert.

denied, 112 S. C. 349 (1991), 112 S. C. 911, 952, 954, 1164, 1197
(1992).

"A defendant's participation is not mnor unless he is
"substantially less culpable than the average participant.'’

US S G 8 3B1.2, Cooment. (backg'd.)." United States v. Follin

979 F.2d 369, 375 (5th Cr. 1992). A defendant is not
automatically entitled to mnor-participant status because he was

only a courier in a drug transaction. United States v. Nevarez-

Arreola, 885 F.2d 243, 245 (5th GCr. 1989).

The record supports the district court's finding, nade by
adopting the PSR, that Valenzuela was at |east an average
partici pant. He acconpanied Saa to Bell's apartnent, where the
transaction was consummated and Saa contacted his sources for
cocai ne. Val enzuel a then was charged with the duty of going to get
the two kil ogranms fromthe townhouse. Val enzuela was in a superi or
position to Al bornoz because Val enzuel a received orders from Saa
personally and Albornoz took the greater risk in physically

carrying the cocaine from the townhouse. Val enzuel a was | ess

12



cul pabl e than Saa and Bi anchi, but Saa was a | eader and Bi anchi may

al so have been. See Mueller, 902 F.2d at 345-46. Accordingly,

Val enzuel a has failed to show clear error in the district court's
determ nation that he was not a m nor participant.

We AFFIRM the judgnent of the district court.
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