IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2499
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
ANTHONY STRANGE ROVE
and
ALLI SON SPI NDELLE CLOVER,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR H 91 70)

(Sept enber 7, 1993

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Ant hony Ronme and Al lison C over were convicted of conspiracy
to defraud a federal savings and | oan association, in violation of
18 U S.C. 8 371 (Ronme only); making false entries in books of the

same, in violation of 18 U.S.C. § 1006 (Rone only); and mi sapplica-

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



tion of nonies and credits, in violation of 18 U.S.C. 88 2 and 657
(both defendants). Ronme appeals his conviction and sentence;
Cl over appeals only his sentence. W affirmRone's conviction but

vacate and remand for resentencing as to both defendants.

| .

I n February 1986, the Federal Bureau of I|nvestigation began
i nvestigating possi ble fraudul ent activities at Park National Bank
in Porter, Texas, revealing that C over owed approxi mately $500, 000
on various | oans and was "kiting" checks by depositing checks drawn
on the Exxon Baytown Credit Union ("Exxon Credit") into an account
at the bank. Wen sonme of these checks did not clear because of
insufficient funds, the bank's president contacted Rone, then a
vi ce-president at Exxon Credit, who would informhimthat C over's
checks were good. The checks, however, subsequently would be
returned for insufficient funds.

After the bank president would contact C over personally,
Cl over would send nore checks from Exxon Credit. These, however,
woul d be backed by sufficient funds. This cycle apparently
continued for three or four years.

In June 1987, Rone |eft Exxon Credit to becone president of
Century Savi ngs and Loan Associ ation ("Century") in Baytown, Texas.
Al nost i mredi atel y upon assum ng his duties there, Rone resuned t he
practices he had begun at Exxon Credit: witing |loans to nom nee
borrowers, with or without their know edge, and using the proceeds

of the loans to repay the then-delinquent Exxon Credit nom nee



| oans. Rone al so directed bank personnel at Century to w thdraw
funds from a Century cash account to pay on Cover's overdrawn

checki ng account.

1.

In May 1991, Rone and Cl over were indicted in a fourteen-count
indictment. Count 1 charged both Ronme and Cl over with conspiracy
to conmt bank fraud, to msapply an insured institution's funds,
and to make false entries in an insured bank's books and records.
In counts 2 through 7, Rome was charged with seven offenses of
know ngly making false entries in the books, reports, and state-
ments of a federally insured institution. |In counts 8 through 14,
Ronme and Cl over were charged with aiding and abetting one anot her
in the msapplication of the funds of a federally insured institu-
tion.

On pleas of not guilty, the case proceeded to a jury trial
whi ch began on March 2, 1992. Testinony was taken though March 3,
1992. On March 4, 1992, Rone and Clover w thdrew their pleas of
not guilty; Ronme pleaded guilty to counts 1-3, 5-9 and 11-14; and
Cl over pleaded guilty to counts 1 and 8-12.

The district court sentenced Rone to fifteen years in prison,
$1,455,798.06 in restitution, and a $250,000 fine. Cl over was
sentenced to twel ve years in prison and $666, 370.59 in restitution.

On July 2, 1992, Rone filed a conbined notion for newtrial! based

! Because the district court accepted Rome's guilty plea, Rome waived
the right to atrial. See FED. R CGRM P. 11(c)(4) (valid guilty plea waives
(continued...)



upon newy discovered evidence, for an evidentiary hearing on
coercion of plea and ineffective assistance of counsel, for del ay
of reporting date to federal <correctional institution, and

alternatively for rel ease pendi ng appeal. This notion was deni ed.

L1,
A
Ronme argues that the district court erred in not granting him
an evidentiary hearing based upon his notion in which he alleged
that his plea was coerced. Before the district court accepted
Rone's plea, Rone admtted that he had had a full opportunity to
discuss the case with his attorney, that he understood the
indictnment and all its counts, and that he understood the possible
puni shments. In addition, the court asked Rone whether his plea
was vol untary; Rone responded affirmatively. He also admtted that
no one used any threats or force against himto make him pl ead
guilty and that no one had nmade any prom ses to hi mencouragi ng him
to plead qguilty.
A defendant's solemm declarations in court carry a strong

presunption of truth. Bl ackl edge v. Allison, 431 US. 63, 74

(1977). Accordingly, the general rule is that "a defendant w |
not be heard to refute his testinony gi ven under oat h when pl eadi ng

guilty.” United States v. Fuller, 769 F.2d 1095, 1099 (5th Cr.

1985) (citation and internal quotation omtted). "If, however, the

(...continued)
right to atrial). Accordingly, Rone's notion for a "new trial" was techni-
cally a request to withdraw his guilty plea.
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defendant offers specific factual allegations supported by the
affidavit of a reliable third person, then he is entitled to a
hearing on his allegations.” |1d.

As support for his notion, Rone offered factual allegations in
affidavits that he and his wfe had prepared, stating that his
trial counsel, David Cunningham and his assistant net wth Rone,
Rone's wfe, and Cover after a chanbers neeting Rone did not
attend. At the neeting, Cunningham inforned Ronme that they
"needed" to "cut our losses and enter a guilty plea."” Cunningham
stated that the judge's m nd "was nmade up."

Ronme then allegedly infornmed Cunningham that he wanted to
continue the trial and that he wanted to testify.

At this David [ Cunni nghan] got out of his chair, pointed
his finger in nmy face and asked when was | going to grow

up; | was so naive; this was not about right or wong,
justice or anything else but wn or |ose and we were
going to |ose. He said if | continued with ny trial

[ Judge] DeAnda would stop ne in the mddle of ny testi-

mony and instruct the jury that "he" thought | was |ying.

Further, he would charge the jury to return a guilty

verdict. Basically |I had no choice.
The affidavit further reflects that Rone believed he had no choice
"because David [Cunninghan] said if | continued, | would only
further anger the judge and he would take it out on ne at sentenc-
ing." In addition, Rone asserted in his affidavit that before
meki ng his plea, he "had doubts about the adequacy of the prepara-
tion of the case."

Rone al so presented the affidavit of his wife, stating that

after the second day of trial, the judge called all the attorneys

into his chanbers. Ms. Rone, Rone, Cunningham C over, Cover's



trial counsel, and Cunningham s assistant net after the chanbers
nmeeting. Ms. Ronme then provides in her affidavit that Cunni ngham
made the follow ng remarks to her husband:

This is not about truth and justice, it's about a

conviction. This is not what you | earned i n high school

civics class. Even if the Judge lets you get into your
testinony heis going to stop youinthe mddle, tell the

jury he thinks you're lying and instruct themto return

a guilty verdict. Skip, he thinks you're guilty. What

you have to do now is cut your losses . . . . If you

don't end this now, at sentencing he's going to take it

out on you by giving the nmaxi num
The affidavit further provides that "at sonme point" Cunningham
"stuck his finger in [Rone's] face" and infornmed Rone that the
judge "wants this ended unl ess you have sone secret weapon you're
going to pull out."

The governnment presented affidavits inits response to Rone's
nmotion. Cunningham s affidavit provides that during the neeting he
had wwth Rone after the chanbers neeting, he tried to explain to
Rone t he overwhel m ng evi dence agai nst himand recomended to Rone
to plead guilty. During the neeting, he inforned Rone that Rone
should plead guilty only if he was guilty; that the judge woul d not
puni sh Rone if he continued the trial; and that the judge would
puni sh Rone nore severely if he thought Rone had |ied.

The governnent al so presented an affidavit from Cunni ngham s
assi stant, stating,

.. M. Cunningham advised Skip [Rone] in no
uncertain terns that he shoul d not plead guilty if he was

not guilty. M. Cunningham again told Skip that the

evi dence was nore overwhel m ng than antici pated and t hat

he shoul d consider pleading guilty. At no tine during

that meeting or any neeting, did M. Cunninghamtell Skip

(1) that he would be punished by Judge DeAnda for going

totrial; (2) that Judge DeAnda woul d stop his testinony
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and call himaliar; (3) or that the Judge woul d i nstruct
the jury to find Skip guilty. M. Cunninghamdid tell
him that if he did testify and the Judge found his
testinony to be incredible, the Judge could comment on
his testinony and whether it was believable or not. M.
Cunningham did tell Skip that if he testified, and the
jury found himguilty that Judge DeAnda coul d inpose a
much stiffer sentence if he felt Skip had lied to the
jury. M. Cunningham always told Skip that it was his
job to advise and Skip's job to decide.

In addition, the affidavit of Clover's attorney provides that
during the chanbers neeting, the judge "wondered aloud if the
def endants had a "~secret weapon' defense that wasn't obvious from
the testinony up to that time. The judge suggested that if the
defense did not have such a weapon that working out a plea
agreenent with the governnent may be best for our clients."” That
affidavit further provides that after the chanbers neeting, the
attorneys net with their clients and wwith Ms. Ronme, and

Cunni ngham expl ai ned to t he Ronmes what the judge had said
regarding the need for the defense to have a strong
def ense, which did not exist. M. Cunninghamwent on to
explain that in federal court the judge could take over
the questioning of a wwtness at any tinme if he chose. He
also inforned themthat a federal judge can conment on
the testinmony of any witness and can give explicit
instructions to a jury panel relating to the credibility
of a withess. At no tine did M. Cunningham say that
Judge DeAnda woul d do anything to or nake any comments
about M. Rone if he were to take the stand during the
trial.

The district court's order reflects that the court did not
find Ms. Rone a reliable third person: According to the district
court, the allegations in the affidavits were "conpl etely unwort hy
of belief,"” "inherently unbelievable," and "incredible." The court
specifically found that "it did not nmake the statenents all egedly

attributed to it . . . ."



Adistrict court's factual findings are generally reviewed for

cl ear error. See, e.qg., United States v. Castaneda, 951 F. 2d 44,

47 (5th Gr. 1992) (notion to suppress); United States v. Mat ovsky,

935 F. 2d 719, 721 (5th G r. 1991) (applying sentencing guidelines);
see also Anderson v. City of Bessener CGty, 470 U S. 564, 573

(1985). Based upon the record, the court's findings that Ms. Rone
was not a reliable third person and that Ronme was not coerced are
not clearly erroneous. Accordingly, an evidentiary heari ng was not

war r ant ed. See Fuller, 769 F.2d at 1099.

B

Ronme argues that the district court erred in not granting him
an evidentiary hearing on his allegation that his attorney was
i neffective because he convinced Rone to plead guilty wthout
making it clear to himthat "the judge could not instruct a guilty
verdict or tell the jury [Rone] was a liar, or hold it against
[Rone] if he exercised his constitutional right to a jury
trial . . . ." To prevail on a claimof ineffective assistance, a
def endant nust show "t hat counsel's performance was deficient" and
"that the deficient performance prejudiced the defense.” Strick-

land v. Washington, 466 U S. 668, 687 (1984); see Lockhart V.

Fretwell, 113 S. C. 838, 844 (1993). To prove deficient perfor-
mance, the defendant nust show that counsel's actions "fell bel ow

an obj ective standard of reasonabl eness.” Washington, 466 U S. at

688.

There is a strong presunption that an attorney's performance



"fall s within the w de range of reasonabl e prof essi onal assi stance"
and that the chall enged action constitutes "sound trial strategy."
See id. at 689 (citation omtted). In the context of a quilty
pl ea, a defendant nust denonstrate prejudice by show ng a reason-
abl e probability that, but for counsel's errors, he would not have

pl eaded guilty but would have gone to trial. Nelson v. Hargett,

989 F.2d 847, 850 (5th Cr. 1993) (citing H 1l v. Lockhart, 474

U S. 52, 58-59 (1985)).

In his affidavit, Cunningham provided that he spent a
significant anmount of tinme preparing his case. The gover nnment
presented a | etter Cunni nghamhad sent Rone before trial expl aining
how "overwhel m ng" and "strong" the evidence was against him The
letter further says that Cunningham was not "optimstic about
[ Rone's] chances in this trial" and that Cunni ngham had a practice
of ensuring that "each step taken by an accused is an i nfornmed and
intelligent one." Cunninghamal so asked, in the letter, that Rone
tel ephone himif Ronme had any questi ons.

The record also includes a letter from Cunni ngham inform ng
Rone that "each day your case becones nore and nore indefensible”
and requesting a "heart to heart talk"”™ with Rone. Cunni ngham s
| egal assistant provided an affidavit reflecting the adequate
assi stance Cunni ngham had provided Rone and an affidavit by
Clover's attorney further disputes the Ronmes' account of what
occurred during the neeting in which Rone allegedly was coerced.
Ronme admtted to the district court, before nmaking his plea, that

he was satisfied with his attorney's services.



Because the district court <could fairly resolve the
i nef fecti ve-assi stance-of-counsel claim with the record it had

before it, no evidentiary hearing was necessary. See United States

v. Smith, 915 F. 2d 959, 964 (5th Cr. 1990) (per curiam (notion to
vacat e or set aside sentence under 28 U.S.C. § 2255). Furthernore,
Rone has failed to show that his counsel's actions "fell bel ow an

obj ecti ve standard of reasonabl eness," WAshi ngton, 466 U. S. at 688,

or that, but for his counsel's alleged errors, he would not have

pl eaded guilty, Nelson, 989 F.2d at 851.

C.

Ronme contends that the district court did not conply with FeD.
R CrRM P. 11 in that the court did not examne the issue of
coercion in depth before accepting his guilty plea. Rone specifi-
cally conplains of the court's failure to tell him what had
occurred during the chanbers neeting between the court and Rone's
trial counsel. Rome also contends that the district court should
have questioned him about "abandoning the specific defenses
outlined by his lawer in the opening statenent to the jury."

"[When an appellant clains that a district court has failed
to conply with Rule 11, we shall conduct a straightforward, two-
question "harm ess error” analysis: (1) Did the sentencing court
infact vary fromthe procedure required by Rule 11, and (2) if so,
did such variance affect substantial rights of the defendant?"

United States v. Johnson, No. 92-8057, 1993 U S. App. LEXIS 21633,

at *3 (5th Gr. Aug. 26, 1993) (en banc). Rel yi ng upon United
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States v. Corbett, 742 F.2d 173, 178-79 (5th Cr. 1984) (per

curian), Ronme asserts that the district court made a "naked
inquiry."” In Corbett, we found that "[a] naked inquiry into
whet her t he accused under st ands t he charges agai nst him unacconpa-
nied by a reading or explanation of those charges, wll not
suffice." 1d. at 180. Here, however, no such "naked i nquiry" took
pl ace: The court personally read and expl ai ned each charge agai nst
Rone.

Even i f, arquendo, we were to extend Corbett's "naked i nquiry"
analysis to the matter of coercion, Rone has not shown that the
district court engaged in such an inquiry. The district court also
asked Rone about his health and education; whether he had had a
full opportunity to discuss the case wwth his attorney; whether he
had read and understood the indictnment; whether he understood the
possi bl e puni shnments; whet her he was pl eadi ng guilty because he was
guilty; whether the plea was conpletely voluntary; whether anyone
had made any threats or used any force against himto make him
pl ead guilty; and whet her anyone had nmade any prom ses encouragi ng
himto plead guilty.

In light of the district court's questioning, its failure to
tell Rone what occurred during the chanbers neeting did not violate
rule 11. In addition, it was not necessary for the district court
specifically to have questioned Rone about, as Rone puts it,
"abandoni ng the specific defenses outlined by his lawer in the
opening statenent to the jury." Rone has not shown a failure on

the part of the district court to address possible coercion.
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Even if Ronme has shown a partial failure, any omssion to
address the coercion issue reasonably could not have been a
material factor affecting the decision to plead guilty. Accord-
ingly, we need not vacate Rone's sentence to allow himto plead

anew.

D.

Ronme argues that the district court erred in not personally
informng himthat it could inpose restitution as part of the
sent ence. Before the district court accepted Rone's plea, the
gover nnent expl ai ned that the pl ea agreenent between t he gover nnent
and Rone provided in part that the district court could order
restitution regardl ess of Rone's financial condition. The district
court then asked Rone whet her he understood the agreenent, whet her
he was satisfied with the agreenent, and whether he wanted the
court to proceed under the agreenent. Rone responded affirmatively
to all three questions.

Rule 11 requires that, before accepting a guilty plea, the
district court advise the defendant that an order of restitutionis

a possi bl e consequence. United States v. Gillos, No. 92-8328, at

4-5 (5th Cr. Mar. 9, 1993) (unpublished). As in Gillos, here
there was no partial or conplete failure to inform See id. at 5.
The record denonstrates that Rone and his attorney knew and
under st ood that Ronme m ght be ordered to pay restitution "regard-
less of his financial condition." "The fact that the words were

not voiced by the judge is of little consequence when one consi ders
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that the governnent, defense counsel, and [defendant] hinself

expressly recogni zed such." |d.

E
Ronme and C over challenge the amount of restitution. W
review the anbunt of a restitution award for abuse of discretion.

United States v. Chaney, 964 F.2d 437, 451-52 (5th Cr. 1992).

A district court may order "restitution in any crimnal case
to the extent agreed to by the parties in a plea agreenent.”
18 U.S.C. § 3663(a)(3). In the plea agreenent, Ronme and C over
agreed to cover |losses for all of their crimnal activity )) not
just losses stemmng fromthe counts to which they pled guilty.

Both presentence reports (PSR s) reflect the follow ng
par agr aph:

The Governnent has all eged that Rone's and O over's
actions at Century caused an overall |oss of $777, 447. 35.
However, the probation office recently received a letter
fromthe Resol ution Trust Corporationindicatingthat the
Fidelity and Deposit Conpany, a blanket bond insurance
conpany, paid $1,035,000 to Century Savings and Loan on
a claimfor $1,452,000 in | osses caused by Ant hony Rone.
The Resol ution Trust Corporation, as receiver for Century
Savi ngs and Loan, has requested restitution in the anount
of $417, 000, which represents the unrei nbursed portion of
| osses caused by M. Rone on the transactions to which he
has pled guilty.

During the sentencing hearing, Rone objected to the anount of
restitution and rai sed the i ssue of a possible offset. Despite the
objection, the district court did not resolve that dispute. See

United States v. Hurtado, 846 F.2d 995, 998 (5th Gr.) (if

def endant chal | enges factual assertion in PSR, district court nust
make a finding or determne that no finding is necessary), cert.

13



deni ed, 488 U.S. 863 (1988).

I nstead, the court indicated to Rone and Clover that if they
di sagreed with the restitution anobunts, it would entertain a notion
under FED. R CRIM P. 35. Rone subsequently filed a notion under
rule 35(a), which provides that a district court shall correct a
sentence that is determ ned on appeal to be inproper. The district
court, acting through a different judge, denied the notion for |ack
of jurisdiction.

The governnent now concedes that the i ssue of whether Rone and
Clover are entitled to an offset by virtue of Century Savings'
i nsurance recovery was raised by the PSR The governnent further
acknowl edges that before it inposed sentence, the district court
did not resolve the offset issue. Accordingly, we nust vacate the
order of restitution and remand with instructions that the district
court expressly determ ne whet her the defendants are entitled to an
of f set. If so, the anmount of the restitution that was ordered
woul d be an abuse of discretion, as it would overstate the | osses
caused by the defendants' crimnal activity. See Chaney, 964 F.2d
at 451-52; 18 U.S.C. § 3663(a)(3).

F
Rone avers that the district court erred in inposing a fine of
$250,000. Prior toinposing a fine, adistrict court nmust consider
the followng factors: (1) the defendant's incone, earning
capacity, and financial resources; (2) the burden that the fine

will 1inpose on the defendant, any person who is financially
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dependent on the defendant, or any other person (including a
governnent) that woul d be responsible for the welfare of any person
financially dependent on the defendant, relative to the burden that
alternative punishnments would inpose; (3) any pecuniary |oss
inflicted upon others as a result of the offense; (4) whether
restitution is ordered or made and the amount of such restitution;
(5) the need to deprive the defendant of illegally obtained gains
from the offense; and (6) whether the defendant can pass on to
consuners or other persons the expense of the fine. 18 U S. C
8§ 3572(a). The court's power to inpose a fine also is |imted by
the defendant's obligation to nake restitution: The fine or other
monetary penalty nust not inpair the defendant's ability to nmake
restitution. 18 U.S.C. § 3572(b).

A defendant may rely upon a PSR to establish his inability to

pay a fine or cost of incarceration. United States v. Fair,

979 F.2d 1037, 1041 (5th Cr. 1992). Wen a district court adopts
a PSR that recites facts showing limted or no ability to pay a
fine, the governnent nust cone forward with evidence show ng that
a defendant in fact can pay a fine before one can be inposed. |[|d.
The PSR reflects that Ronme has a limted ability to neet the
demands of the order of restitution as well as the fine. Under
Fair, it is incunbent upon the district court to make express
findings as to a defendant's ability to pay when a fair readi ng of
the record indicates that the defendant cannot neet his financi al
obligations under the court's judgnent. [d. at 1041-42.

The record does not affirmatively support a finding that Rone

15



can pay a $250,000 fine. The governnment, noreover, concedes that
the district court's order inposing a fine of $250,000 should be
set aside and the case remanded with instructions that the district

court determ ne whet her Rone can pay such a fine.

G
Ronme contends that the five false-entry counts and the five
m sapplication counts are nmultiplicious as alleged in the indict-
ment. Because Rone failed to file a pretrial notion pursuant to
FED. R CRM P. 12(b), he may not challenge the convictions on

multiplicity grounds. United States v. Galvan, 949 F.2d 777, 781

(5th Gr. 1991). Nevertheless, Rone may chal | enge any consecutive
sentences. See id.

Rone' s sentence was conbined into three parts to be served
consecutivel y: five years on the conspiracy count; concurrent
five-year sentences on the fal se-entry counts; and concurrent five-
year sentences on the m sapplication counts. He argues that the
sentences for the fal se-entry convictions and the sentences for the
m sappl i cati on convictions should be concurrent )) not consecutive
)) because the false-entry counts and the m sapplications counts
concern the sane | oan transacti ons.

To decide whether two statutory offenses nmay be punished

cunul atively, we apply the test enunci ated i n Bl ockburger v. United
States, 284 U. S. 299, 304 (1932). See Galvan, 949 F.2d at 781. 1In
doing so, we determ ne whether each statute requires proof of a

fact that the other does not. See id. (citations omtted).
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M sapplication of funds (18 U S.C. 8§ 657) and fraudul ent
entries (18 U S.C. 8 1006) satisfy this test and are separate
of fenses for purposes of double jeopardy and nmultiplicity. United

States v. Rochester, 898 F.2d 971, 980 (5th Cr. 1990). Even

t hough the fal se-entry charges and the m sapplication charges are
based upon sim lar conduct, the two of fenses are separate. See id.

As Ronme points out, the false-entry counts stem from the
“msrepresentation in the Century records of who is the “true

borrower, and the m sapplication counts stemfromthe m sapplica-

tion of "making loans to persons who were not the “true

borrower[s].'" Ronme, therefore, could be charged, convicted, and
sentenced for both offenses, even though they arise fromthe sane

conduct .

H

Cl over argues that certain comments by the district court
during the sentencing hearing anount to an abuse of discretion. He
specifically conplains of the follow ng remarks:

| feel that you were just )) you were involved al so over

a long period of time with M. Ronme on this. It is true

that your )) you were not an officer in any of these

conpanies )) but | think that you were )) you were in it

up to your neck and you were fairly well aware of what

M. Rone was doi ng.
Cl over suggests that these coments indicate that the court
i nproperly considered conduct outside the indictnent to sentence
himin this pre-guidelines case.

In determning a particular sentence, a district court has
Wi de discretion to consider all relevant matters, including a
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defendant's past conduct and character. United States v.

Ful bright, 804 F.2d 847, 853 (5th Cir. 1986) (pre-qguidelines case).
The comments about which Cover conplains nerely reflect these
consi derati ons.

Clover's reliance upon United States v. Bakker, 925 F.2d 728

(4th Gr. 1991), is msplaced. That case is not controlling in
this circuit, and it is distinguishable. There, the district court
stated during sentencing, " He had not though whatever about his

victins and those of us who have a religion are ridiculed as being

saps from nmoney-qgrubbi ng preachers or priests.'" 1d. at 740. The

Fourth Crcuit was "left with the apprehension that the inposition
of a lengthy prison termhere may have reflected the fact that the
court's own sense of religious propriety had sonehow been
betrayed." 1d. at 741. Here, however, the judge did not portray

hinself as a victimof C over's offenses.

| V.
Rone' s judgnent of conviction is AFFIRMED. The judgnments of
sentence are VACATED, and this matter is REMANDED for resentencing

in accordance herewth.
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