IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2483
Summary Cal endar

OLUM DE E. EYI KOGBE
Pl ai ntiff-Appellant,
V.

TEXAS STATE DEPARTMENT OF HI GHWAYS AND
PUBLI C TRANSPORTATI ON, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
CA H 91 856

April 7, 1993

Bef ore GARWOOD, JONES, and EM LI O GARZA, Circuit Judges.”
EDITH H JONES, G rcuit Judge:

O um de E. Eyi kogbe appeals a sunmary judgnent in his
suit against the Texas State Departnent of H ghways and Public
Transportation (TDT) and individual enployees of the Departnent.
Fi nding no genuine issue of material fact in the case, we affirm

In April, 1991, Eyi kogbe, a man of N gerian ancestry,
filed suit in the district court claimng he was not pronoted from

his position at TDT because of his race and national origin in

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



violation of Title VII of the Cvil R ghts Act of 1964, 42 USC §
2000e et seq. He also charged that TDT retaliated agai nst himfor
filing a conplaint wth the Equal Enpl oynent  Opportunity
Commi ssion, in violation of Title VII.

After discovery ended, TDT noved for summary judgnent on
Eyi kogbe's clains. |n support of its notion for sunmary j udgnent,
TDT attached an excerpt from Eyi kogbe's deposition, an affidavit
from Eyi kogbe's supervisor, and Eyi kogbe's responses to TDT' s
interrogatories and requests for production. Eyi kogbe filed no
response to TDT's notion for sunmmary judgnent; nor did Eyi kogbe
request an extension of time within which to file a response under
Federal Rule of G vil Procedure 56(f). The district court revi ewed
the uncontroverted sunmary judgnent evidence and granted TDT's
nmotion, dism ssing the case.

Summary  j udgnent is proper "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to judgnent as a matter of law" Fed R Gv P 56(c). The noving
party bears the initial burden of showi ng that no genui ne i ssue of

materi al fact exists. Celotex Corp. v Catrett, 477 US 317, 323,

106 S ¢ 2548 (1986). Once that burden is net, the non-nobvant nust
cone forward with evidence that would enable it to survive a notion

for directed verdict at trial. Transco Leasing Corp. v United

States, 896 F2d 1435, 1444 (5th Cr 1990).



Under Rule 56, a district court is not required to scour
the record in search of evidence to support the non-novant; nor is
the district court required to concoct argunents in opposition to

t he novant. That is the non-novant's |job. Skotak v Tenneco

Resins, Inc., 953 F2d 909, 915 n 7 (5th Gr 1992). This court wll

not consi der evidence or argunents that were not presented to the
district court for its consideration in ruling on the notion. 1Id
at 915. Therefore, we wll not consider Eyikogbe's argunent,
pressed for the first tinme on appeal, that TDT's summary judgnent

evi dence was defective.

The judgnent of the district court is AFFI RVED



